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Union Carbide--1972 Annual Report .. 
Union Carbide-—-1973 Annual Report 


Pable of Shipments—Acetylene— 1963-1972 
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BOC RX 22: 
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Table of Unit Value—Shipments—<Acety- 
lene—1968-TO72 onic ees ee 


Table of Shipments and Unit Value—Argon 
1963-1972 


Table of Shipments—Carbon Dioxide—1963- 


Table of Unit Value—Shipments- -Carbon 
Dioxide—1963-1972 


Table of Shipments—Nitrogen—1963-1972 . 


Table of Shipments and Unit Value—ILy- 
drogen—1963-1972 


Table of Unit Value—Shipments—Nitrogen 
1963-1972 


Table of Shipments and U 
trous Oxide—1963-1972 .. 


Table of Shipments—Oxygen—1963-1972 


Table of Unit Value—Shipments—Oxygen 


DOGS eee oe ue ee kine oe ees 


Document consulted by Dr. Hedley-Whyte 
during direct examination 


June 1, 1970 Report on visit to Carpenter 
Technology by Perham and Muller 


U.S. Dept. of Commerce, U.S, Tadustrial 
Outlook, 1974 
Sept. 29, 1972, R. C. Hesketh-Jones, Consul- 


tation BOC-Overseas Companies 


July 21,1972, R. C. Hesketh-Jones, Overseas 
Company Boards 


Ad20 


4 


Ad209 


Ad210 


AdZ1 
AD? 


AbdzZ1 
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ee 


Ad21 


{ 


Ad218 


Ad219 


A525 


) 


BOC RX Program for the American Society of Anes- 
thesiclogists Annual Meeting, Oet.7-11, 1973 A5231 


BOC RA 2: May 19, 1970 Letter from D. R. Harris to 
J. A. Perham Ad249 


BOC RX 2435) Percent Return on Total Invested Capital A5250 


BOC RX : Percent Return on Stockholders’ Equity .. A5251 


BOC RX Graphs of gas volume, quantity and unit 
price 


BOC RX Perry paper on oxygen and nitrogen (not 
in evidence) 


BOC RX 261 American Lron & Steel Institute 1973 Report 
(not in evidence) 
Exhibit Offered by Respondent Airco, Inc. 


RAX 7 Airco Annual Report for 1973 
} 


Volume 10—In Camera Filings* 


* The Table of Contents for Volume 10 appears only in that volume. 
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Description 


Argon Shipments (Total) 
(BOC RX-246-B) 


Hydrogen Shipments (Total) 
(BOC RX 246-F) 


Carbon Dioxide Shipments (Total) 
‘BOC RX 246-5) 


Carbon Dioxide Shipments (Liquid 
and Gas) 
(BOC RX 246-C) 


(Solid) 


Nitrous Oxide Shipments 
(BOC RX 246-7) 


Acetylene Shipments 
(BOC RX 246-A) 


Percent Return on Stockholders' 
Equity (After Taxes) 
(BOC RX 244) 


Percent Return on Total Invested 
Capital 
(BOC RX 243) 


Inhalation Anesthetic Equipment and 
Accessories Manufactured By Companies 
Responding to Subpoena - 1973 


Inhalation Anesthetic Equipment and 
Accessories Manufactured By Companies 
Responding to Subpoena - 1973 (Sales Figures) 


Huma... and Dental Anesthetic and 
Analgesic squipment - 1973 


Human Anesthetic Equipment - 1973 
Shares of Estimated Total U.S. Sales 


of All Anesthesia Products Made By 
Reporting Firms 


Description 


on Therapy Equipment and Accessories 
tured By Companies Responding 
1973 


n Therapy Equipment and Accessories 
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UNIT«D STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


et et Re Pt St NF ot el Not Set a a 


In the Matter of 
BRITISH OXYGEN COMPANY, LIMITED, 
BOC FINANCIAL CORPORATION, 
Docket No. 8955 
50C HOLDINGS, LIMITED, 
BRITISH OXYGEN INVESTMENTS, LIMITED, 


AIRCO, INCORPORATED. 


PROPOSED FINDINGS OF FACT, 

CONCLUSIONS OF LAW AND ORDER 

(In Camera Material Deleted) 
To: HONORABLE ERNEST a. BARNES 

Administrative Law Judge 
Pursuant to Section 3.46 of the Commission's Rules of 

Practice for adjudicative proceedings, counsel for The British 
Oxygen Company Limited, BOC Financial Corporation, British Oxygen 
Invesiments Limited ana BOC Holdings Limited (collectively "BOC"') 
respectfully submit proposed findings of fact, conclusions of 


law aud order in the atove~captioned proceeding. 


Sumuary of Proceedings 


In December 1973, BOC acquired 4 million shares, approxi- 


mately 35%, of the comuon stock of Airco, Inc. ("Airco") for $80 
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Stock, having BOC personnel serve on the Airco board of directors, 
increasing or decreasing its holdings of Airco Stock, and exchang- 
ing trade secrets and similar material with Airco pending the 
disposition of the administrative complaint. On March c. 1974, 
the Court issued a preliminary injunction requiring BOC to main- 
tain Airco as >parat company and restraining it from, among 
other things, exch trade secrets with Airco -- on the condi- 
tion that the mm. n expedite the administrative proceeding 
and file a report a st every 90 days with respect to the 

tne Court declined to enjoin BOC from 


or from having BOC personnel serve on 


british Oxygen Co., 1974 CCH Trade Cas. 


On March 1] 1d 12, 1974, respondents filed answers 
denying the materi2zi allevations of the complaint. BOC sub- 


sequently filed ar. amended answer. 


conferences was held between 
March 22 a.¢ April 25. On Maren 12, BOC moved for a fixed and 
expedited youed. .< 2 administrative proceeding. The motion 
Was certified to th cum.$Slon sy the Administrative Law Judge. 
On April 2, the mmission denied the motion insofar as it sought 
a fixed schedule u raered th the proceeding be expedited. 
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PROPOSED FINDINGS OF FACT 


The Respondents 


i/ Respondent The British Oxygen Company Limited is 
@ publicly-held United Kingdom company with its principal office 
at Hammersmith House, London, England (Smith 1642, 1698-99). Its 


stock is traded on t*2 London Stock Exchange. (CX 125-D) 


2. In the fiscal year ended September 30, 1973, BOC 


had sales of approximately $766,095,200, earnings of roughly 


»908,800, and assets of approximately $395,642,000.2/ (CX 292, 


pp. -17) Approximately 56% of BOC's sales and 50% of its earn- 
ings were derived from its operations in the United Kingdom and 
Europe. (CX 292, pp. 10, 16) 1e balance of its sales and earn- 
ings were derived from the operations of overseas subsidiaries 
and business interests, chiefly in areas of the world formerly 
parts of the British Empire. (CX 292, pp. 10-12, 26-27; Smith 
1645) Etgenty percent of BOC's overseas profits came from sub- 
gidiaries located in Australia, South Africa, India and Canada. 


(6% 292, 3. 103 


f Numbered paragraphs are proposed findings of fact. 


2/ Pounds sterling have been converted into dollars at the rate 
of $2.40 per pound throughout these proposed findings. 


oar 


BOC's business in the United Kindgom in- 


cluded the production and sale of various gases (including oxygen, 


hydrogen, nitrous oxide and acetylene), cryogenic 
cutting products, vacuum engineering, 
chemicals, metals, and consumer 
food distribution services. (CX 
it did not produce carbon dioxide, 


in the United Kingdom. Smith 1770, 


Ps) 


he time of BOC's acquisition of an interest 
two subsidiaries in the United States -- 
Inc. -— that were engaged 


uSsiness and which are more 


has never produced or sold gases 


(Laister 2659, 2557) 


rT 


Corporation is a Delaware corpora- 
1973 for the purpose of making an offer to 
t presently owns BOC'ts Airco stock. 
the stock of BOC Financial is owned by BOC Holdings Limited. 


and answers 9 12) 


le BOC Holdings Limited is a United Kingdom 
company, all of the stock of which is owned by British Oxygen 


Investments Limited. (Cpt. and answers 4 13) 


8, British Oxygen Investments Limited is a United 
Kingdom company all of the stock of which is ovned by The 


British Oxygen Company Limited. (Cpt. and answers { 14) 


ire 


acme oN 


9. Airco is a publicly-owned New York corporation 


with its principal place of husiness in Montvale, New Jersey. 


(Cpt. and answers § 16) Its common stock is traded on the New 


York and other stock exchanges. (Dillon 2585; CX 125-Z-14) 


iO. In 1973 Airco had net sales of $583,811,000 
and net income from continuing operations of $19,111,000. (RAX 


7, @. 45) 


ong Airco is engaged in the manufacture of various 
gases (including oxygen, nitrogen, argon, hydrogen, helium, carbon 
dioxide, nitrous oxide and rare gases), ferroalloys and carbide, 
eryogenic equipment, welding and cutting equipment, carbon, 
graphite, electronics, metals, and medical equipment. (Cot. and 


answers 9 17) 


12 The majority of Airco's sales and earnings are 


g@erived from divisions having no connection to the products 


involved in this case. (RAX 7, ®. 37; Dillon 2583) 


BOC's Acquisition of 
An Interest in Airco 
13. BOC acquired its 35% interest in Airco in the 


context of competing tender offers for Airco stock. 


14. On December 3, 1973, Curtiss-Wright Corporation 
announced 4 tender offer to purchase 2.4 million shares of 
Airco at $18 a share. (Dillon 2596, 2601) On the last day 
of trading prior thereto, Airco common stock had closed at 


$12.875 per share. (CX 125-Z-14) 


15. On December 10, while the Curtiss-Wright tender 
offer was outstanding, BOC announced a tender offer for a minimum 
of three million shares of Airco stock, with the right to take 


up to four miliion shares, at a price of $20. (Dillon 2599) 


16. Subsequently, BOC increased the number of shares 


of Airco stock for which it tendered from three million to four 


Million. €Laister 2552) 


17. Pursusit to its tender offer, BOC purchased four 
‘million shares of Airco common stock in late December 1973 at a 


cost of $80 million. (Laister 2553) 


» Oat 


PART I - INDUSTRIAL GASES 


Proposed Findings of Fact as to Industrial Gas 


(1) 
Definitions 


18. "Industrial gases" are defined in the complaint 
as "gases in compressed, liquid and solid form including acetylene, 
carbon dioxide, carbon monoxide, argon, helium, hydrogen, nito- 
gen, oxygen, nitrous oxide, other medical gases, rare gases, and 


mixtures and combinations thereof." (Cpt. 91) 


19. The gases specifically named as "industrial gases" 
in the complaint are chemical elements or compounds which exist 


in the gaseous state at conditions of standard temperature and 


pressure. (Kridl 2140-41) 


20. Other chemical elements or compounds which also 
exist in the guseous state at standard temperature and pressure 
include propane, butane, propylene, fluorine, chlorine, sulphur 
dioxide, MAP?>, Apache, acetogen and thermogen. (Kridl 2140-41; 


Heckel 740-41; Smith 1868-69; Giordano 1906-07, 1912-13) 


21. The term "fuel gases" refers to gases which are 
burned in order to provide heat. (See Kridl 2137, 2143; Flamm 


286; Cunningham 934) 


22, "Fuel gases" include both gases that are specifi- 
cally mentioned in the definition of industrial géses contained in 
the complaint and gases that are not. Among the fuel gases are 
acetylene (Flamm 286; Loveman 611-12; Smith 1997-98; Giordano 2003), 
propane (Flamm 286; Cunningham 934), propylene (Flamm 286, Giordano 
1912-13; Perkins 780-81, 798), MAPP (Flamm 286, Cunningham 935; 
Giordano 2004; Loveman 497-99; Perkins 798), Oxy-MAPP (Giordano 
1897), Apache (Heckel 740-41; Cunningham 935), acetogen (Heckel 


740-41), and thermogen (ibid.). 


23. "Rare gases" include xenon and krypton (Giordano 


1910-11; Baker 364) 


include nitrous oxide, cyclopropane 


and oxygen. (Ki \-56; Giordano 1900; Loveman 603-10) 


"Atmospheric gases" are gases generated commerci- 


ally by the liguctact n ana fractional distillation of air: 


oxygen, nitrogen an‘ areon, and the pare gases -- xenon ana krypton. 
(Baker 364) Xenon and kryptcr are sold in very small quantities. 


(Giordano 1910-11) 


26. The terms industrial gases, rare gases, fuel gases 


and medical gases are not mutually exclusive. 


27. As used in these proposed findings, the term 
"Andustrial gas company” means a firm that produces one or more 
industrial gases primarily for sale rather than for its own use 


or as a by-product. 


28. The commercial significance of the gases varies 
considerably. In the roughest terms, the value of shipments, 
f.o.b. plant, or sales in 1972 were as follows: 

Oxygen $216.8 million 

Nitrogen 130.3 million 

Carbon dioxide «6 million 

Argon «i million 

Hydrogen «4 milijton 

Nitrous Oxide :.5 million 

Acetylene -5 million 

Propane ; million a 

Butane ; -4 million 

million 
iF 


Chlorine million 


(BOC RX 53-C/L; BOC RX 262-E) 


i972 Census of Manufactures, Industry Series, Alkalies and 


Chlorine ‘minary Report 1973). Official notice may be 
taken of this document. 


Are “Industrial Gases" a Product Market? 


conceded that the various in- 
in most cases". (278) 
used for its unique chemical 
Baker 370-72; Kridl 2142) 

be fatal or disastrous 


needing oxygen cannot make do with acetylene. 


principal use of oxygen is in the manufacture of 
£9) As Figure 1 indicates, approximately 60% 
the United States is used for that pur- 
1) Oxygen is used also in 


ah Chae 


f 


(Giordano 1909-10), in wetding and 


nedical purposes (Flamm 276). 


‘incipal characteristics of nitrogen are its 


chemical inertness aud its refrigeration capabilities. (Flamm 274) 


A major use of nitrogen is in the manufacture of ammonia (Kridl 


Nitrogen is also used extensively for blanketing in 
> exelude oxygen and thereby prevent explosions. (Giordano 


It principal fpurchasers are oil companies, chemical 


Oxygen produced in U.S. 
for all purposes 
(billion cubic feet - 
BOC RX 53-D) 


Oxygen consumed by U.S. 
iron and steel industry 
(billion cubic feet - 
BOC RX 56-C) 


Percentage of total 
U.S. oxygen production 
consumed by iron and 
steel industry 


303-6 


233.8 


319.2 


207.3 


283.9 


219.6 


77.4% 


276.0 


214.6 


77.8% 


companies and electronics companies. (Giordano 1910) Nitrogen 
is used also as a refrigerant for food freezing and in-transit 


preservation of food. (Flamm 281-83) 


32. Argon is an inert chemical element; its principal 


use is in stainless steel welding. (Giordano 1910; Kridl 2157) 


33. Xenon is an inert chemical element used in elec- 
tronic applications and sold in very small quantities. (Giordano 


1910-11) 


34. Krypton is an inert chemical element sold in very 


small quantitles. (Ibid.) 


35. Helium is an inert chemical element. It is used in 
gas shielcing processes to exclude the atmosphere, in leak detec- 


tion, in research, and in balloons. (Giordano 1911) 


36. Hydrogen is a combustible gas used in a variety of 
applications including annealing of steel, hydrogenation of foods, 
as a rocket propellant and in the manufacture of ammonia (Giordano 


1911; Kridl 2133). 


37. Carbon dioxide 1s used primarily in the beverage 


industry for the carbonation of soft Grinks. It is used also as 


d 


a refrigerant in the food industry and as a shielding gas in cer- 


tain welding applications (Giordano 1911-12). Carbon dioxide and 
nitrogen are not normally interchangeable in food freezing and 


refrigerstion applications (Flamm 281-83). 


38. Acetylene is of urique utility in welding and 


cutting. (Kridl 2168) 


39. Nitrous oxide is used by the medical and dental 


professions as an analgesic or anesthetic. (Giordano 1900) 
40. Cyclopropane is a human anesthetic. (Giordano 1900) 


41. MAPP is used primarily for cutting metals. The 
equipment used for that purpose differs from acetylene cutting 


equipment. (Giordano 1912) 


42, Propylene is a fuel gas similar to MAPP. The cutting 
equipment used with propylene is the same or similar to equipment 


used with MAPP. (Giordano 1913) 


43. Propane has two principal uses: heating, including 
cutting, and the synthesis of propylene. (Giordano 1912-13; Kridl 


2137) 


44. The principal use of butane is in the chemical 


industry. (Kridl 2138) 


4S, Anache, acetogen and thermogen are fuel gases used 


for their heating properties. (Heckel 740-41) 


Methods of Production 


46. The gases involved in this proceeding are produced 
by a wide variety of largely unrelated techniques. Complaint 
counsel have stipulated "they are not made by the same process." 


(268) 


47. The atmospheric gases -- oxygen, nitrogen, argon, 
krypton and xenon -- are produced commercially by the eryogenic 
liquefaction and fractional distillation of air. Air consists 
of about 78% nitrogen, 21% oxygen, and 1% argon and traces of 
other elements, including krypton and xenon. (CX 335-2) it is 
cooled to approximately -300°F, at which point it 45 a liquid, 


and the elements are separated by virtue of their different boil-~ 


ive points. (Kridl 2i3e-33, 2139) 


48. While other processes exist for the production of 


oxygen and nitrogen, they are not commercially significant. (Flamm 


265-67, 274) 


49, Helium occurs naturally in certain types of natural 
gas found in parts of the United States, Canada, Poland and Algeria. 
(Kridl 2134-35; Flamm 315-16) It is extracted by low temperature 


distillation. (Kridl 2134-35) 


50. The most significant commercial sources of hydrogen 


are steam reformation of natural gas and as a by-product of 


petrochemical and petroleum refining. (Kridl 2133, 2139-40; 
Giordano 1923-24; Flamm 275). It is produced also as a by-product 


of electrolytic generation of chlorine and fluorine (ibid.). 


51. Acetylene is normally produced by chemical reaction 


between calcium carbide and water (Flamm 270; Perkine $11). 


52. The principal Source. of propane is the cyrogenic 
liquefaction and fractional distills*ion of natural Mes: it is 
obtained also as a by-product of petroleum cracking. (Kridl 


2135-36, 2139) 


53. Butane is obtained by the same methods as propane. 


(Kridl 2136) 


54. The liquefaction and fractional distillation 
processes used for deriving propane and butane, on the one hand, 
and the atmospheric gases, on the other, are exactly analogous. 
The only difference is that lower temperatures are used in air 
separation. Essentially the same equipment is used except that 


air separation requires more insulation. (Kridl 2136-37, 2139) 


55. Fluorine is prepared by electrolysis of faduorine- 


containing salts. (Kridl 2139) 


56. Chlorine is obtained by electrolysis of brine. 


(I5id.) 
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dD. Sensitivity to Price Changes 


63. There 1s no interrelationship among the prices of 
the various industrial gases except to the extent that the at- 
mospheric gases, because they are co-produced simultaneously, have 
interrelated production costs. Otherwise, the price of each gas 
is determined by its supply and demand picture, independent of the 
Supply and demand for other gases. (Giordano 1942-43) Moreover, 
the cost interrelationships among the atmospheric gases do not 
necessarily cause the price charged for one to influence the de- 
mand for or price of another. Rather, the only relationship is 
the tendency for the prices of oxygen and nitrogen to be similar 
because they cost about the same to produce and distribute. 


(Giordano 1942) 


R 


ra 


64. There is common industry recognition that the atmos- 
pheric gases ar: industrial gases. But beyond that consensus the 
hearing record indicates no common view as to whether other gases 


are "industrial gases" or part of an “industrial gas industry". 
The industry witnesses testified as follows: 


66. Mr. Flamm of Union Carbide, in response to the 
question whether he considered fuel gases to be industrial gases, 


testified (341-42): 
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anything we sell in the gas 
gas. Therefore, any product 
compete with, 

marketplaces that 

Cavan that it comr 

of these chine 
nt out there. 

therefore, it must 

n't an industrial gas 
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gas which 


industry? 


trouble because Judge 

ut chlorine. So there 
( ym the parameters we describe 

very parochial interest we de- 

11 gases as those gases that we 

department. 


in 
abo 


mpany may have a different set of 
ndustrial gases which they might 
in-house nomenclature? 


That 18 correcc. 


i propane and propylene as industrial gases. (Flamm 218) 


“ 


sf Air Products testified that industrial 
3 plus hydrogen, helium, acetylene, 
(Baker, 364, 427) He testi- 
is "perhaps" an industrial gas, 
other fuel gase a) an particular -- are not and he does 


not believe anyone thinks chat they are. (Baker 426) 


68. Mr. Dempster of Liquid Air testified that the in- 
dustrial gas business is 4 lv the atmospheric gases plus 


anything e] ie cen sell at -ofit. (Dempster 555) He 


"certainly" regards the fuel gases as industrial gases, a state- 
ment consistent with the classification of fuel gases as indus- 
trial gases in Liquid Air's prospectus. (Dempster 554-55; CX 


335-Y¥/Z) 


69. Mr. Loveman of Burdett of Cleveland testified: 
"Industrial gases would be those gases applicable to some type of 


non-medical application." (Loveman 578) 


70. Dr. Muller defined industrial gases as “atmospheric 
gases plus those gases which we get from the earth ... or from 
combustion processes,” including helium, hydrogen and carbon di- 
oxide. (Muller 648) Since propane and butane, like helium, are 
extracted from natural gas, Dr. Muller apparently regards them as 


“industrial gases. 


Tl. Me. Perkins of Burdett of Norristown, like Mr.’ Flamm, 


said that he defines industrial gases as the gases that his company 


makes and sells. Perkin 50 When asked whether carbon dioxide 


was an industrial cas, Mr. Perkins said: "Partially, sort of 

EL think 2G as probably Indusvrial gas, but doesn't fall (under ‘the 
game connotation as the others." (Perkins 781) And while Mr. 
Perkins testified that acetylene and propylene are industrial 
gases, he said that propane is not -- although it is a fuel gas. 


(Perkins 798) 


, 364 


72. Mr. Cunningham of Chemetron testified that industrial 
gases are "those kinds of gases basically used by industry". 


(Cunningham 918) 


73. Mr. Smith of BOC testified that he regards oxygen, 
nitrogen, argon, krypton, xenon, fuel gases, carbon dioxide, carbon 
monoxide, helium, hydrogen and sulfur dioxide as industrial gases. 


(Smith 1797-99) 


Kridl testified that while chlorine and 
fluorine are not normally considered industrial gases, this seem- 
ingly results only from historical accident. since they are gases 
under ordinary conditions and there is nothing "in the way these 
substances are either generated or used which would explain their 


ed generally as industrial gases." (Kridl 2139-41) 


To summarize, all of the industry witnesses agreed 
that the atmospheric gases and hydrogen are "industrial gases". 
However, * » ware some witnesses who regarded each of the remain- 
dng gases as “industrial ¢ = and some who did not. There was 


whether carbon dioxide and fuel gases 


of the major gas companies 


and sell oxveen, Avltrogen ana areon. Beyond that core, the range 


of gases made and sold varies considerably. 


77. Union Carbide, the largest industrial gas company 
in the United States (Flamm 220-21; CX 325), makes oxygen, nitro- 
gen, argon, hydrogen and acetylene. It buys and resells helium. 
It does not produce nitrous oxide and has not produced xenon and 
krypton recently. (Flamm 213-16) Union Carbide produces some 
carbon dioxide as a by-product of another process but sells its 


production to Airco. (Giordano 1923) It does not regard itself 


as producing or marketing a "full line" of gases. (Flamm 218) 


78. Air Products claims to produce and market a "full 
line" except for helium, which it buys from others, (Baker 372-74) 
But it does not manufacture nitrous oxide, does not sell propane 


and, like Union Carbide, is not a significant factor in earbon 


dioxide. (Baker 426, 27682: Giordano 1923) 


Airco produces and sells the atmospheric gases, 
hydrogen, carbcn dioxide, acetylene, nitrous oxide, and propylene. 
It purchases and resells helium and MAPP. It neither makes nor 


sells propane cr carben monoxide. (Giordano 1979-85; RAX 7-K) 


BG. oheme) produces oxygen, nitrogen, argon, hydrogen, 
acetylene and carbon dioxic:. It sells but does not produce cyclo- 
propane, nitrous oxide and sume compounded fuel gases. (Cunningham 


917) 


> manufactures and sells oxygen, nitrogen 
not make or sell propane, fuel gases, krypton 


xenon. (Dempster 515) 


Burdett of Cleveland produces only oxygen, nitrogen, 
It purchases and resells helium 


(Loveman 577-78) 


4 


Norristown produces only acetylene; its 
oxygen and nitrogen. Burdett seils 


nitrous oxide and certain fuel gases, but it does 


carbon dioxide, carbon monoxide, or propylene. 


ama Oxygen produces only oxygen, nitrogen, 
It markets helium, carbon dioxide, MAPP 
and nitrous ide [t dos not produce or market carbon monoxide 
and appears not to produce market any fuel gas other than 


acetvlene 


and Supply Co. produces oxygen, 
nitrogen, ard “vlene and buys for resale oxygen, nitrogen, argon, 
carbon dioxide, hel’um, hydrowen, propane and nitrous oxide. It 


does not produce or market rare gases, fuel gases other than pro- 


pane and acetylene, or cyclopropane or carbon monoxide. (Heckel 


wv 


730) 


a 367 


86. There appear to be commercial advanges to marketing 


two groups of gases together. 


87. First, certain fuel gases are used with oxygen in 
cutting and welding. (Giordano 2004) Hence, in selling to the 
welding trade it 1s helpful to market oxygen and those fuel gases 
with welding and cutting applications: MAPP, acetylene, Apache, 


propane and propylene. (Giordano 1912-13, 2004) 


88. The second grouping -- the mada atmospheric gases, 
oxygen, nitrogen and argon -- tend to be marketed together because 
they are produced together. Thus, the sale of all of the atmos- 
pheric gases produced is economically desirable even if the deci- 
sion to construct and operate the plant is premised solely ona 


market for one gas. (Kridl 2159-60) 


89. Other gases appear to have no such relationship to 
one another and there is no commercial advantage or necessity to 
market them in conjunction with one another. Mr. Giordano in- 
eluded hydrogen and helium in this category. (Giordano 2004) A 
number of other gases, including carbon dioxide and carbon monox- 
ide, are similarl: itndependent of one another. (See Baker 427; 


Giordano 1922, 2023) 
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(3) 


Structure and Economic Performance 
or ¢ 


he Industrial Gas Industry 


A. Distribution Structure of The Industrial Gas Industry 


94. The industrial gas industry has two major segments: 
tonnage and merchant. Tonnage refers to the supply to customers 
whose demand at a particular location is sufficient to justify 
the construction of a plant at or near the customer's facility 
which 1s devoted entirely or primarily to providing that customer 
with gaseous product through a pipeline. (Giordano 1914-15) A 
tonnage or on-site plant is a plant devoted to such use. Typical 
tonnage users include Ford Motor Company, U.S. Steel, z-thlehem 


Steel, Armco Steel, Republic Steel, Allied Chemical, McLouth 


Steel and National Steel. (Giordano 1917; Baker 442-43; Perkins 


802-03; Flamm 290-96) 


95. Merchant refers to other sales of gases, which 
take place in much smaller quantities and in which the gas is 


transported to the customer by truck or rail. (Giordano 1985-86) 


06. The merchant side of the business is also composed 
of two segments: bulk liquid and cylinders. Bulk liquid refers 
to gases shipped in relatively large quantities in liquid form. 


(Giordano 1914-15; Flamm 318-19) In cylinder distribution, the 


a 370 


gas is distributed in gaseous form under high pressures in 


small metal cylinders. (Giord 


gases which are produced and solc 
tonnage basis are oxygen, nitro;:en and hydrogen. 
Gases distributed as bulx liquid include oxygen, 
hydrogen, carbon dioxide and helium. (Giordano 


gases are scold in cylinders. 


(BOC RX 198, 194) show the relative 
distribution for oxygen and 


ast ten years. 


2 demonstrates that pipeline distribution 
tonnage supply -- accounted for more than half 
of shipments and over 80% of the total quantity 


VU o 


shipments of oxygen in 1972 The only other significant mode 


bulk liquic ich accounted for almost 38% of the value of 


ments and 14.5 she “al quantity of oxygen shipped., Dis- 


sh 4dr 
OoLpmM 


cylinder and bulk form and of liquid oxygén in 


not significant. 


shows a somewhat similar situation for 
nitrogen. Over 60% of the total quantity and almost 25% of the 
value of nitrogen shipments were pipline gas-tonnage. About 
the total quantity and 70% of the total value of 


d 


were liquid bulk. Cylinder and bulk gas and pipeline 


FIGURE 2 


(BOC RX 198) 


SHIPMENTS - OXYGEN 


rates Gas Liguid 
___Method of Distribution Method of Distribution 
cylinder and Bulx Pipeline Cylinder and Bulk Pipeline 
reent of Total Percent of Total Percent of Total Percent of Total 


ee Value Quantity Value Quantity Value Quantity 

8 0.2 54.9 81.8 37.5 14.5. §.8 3.5 
47.5 EN 42,2 18.8 8.4 0.7 

46.6 80.9 . 18,1 

43.4 80.5 18.3 

4o.4 - 79.3 ‘ 19.0 

19.2 19.0 

76.6 , 2153 

Tuy 23.3 

73.6 . 23.7 

11.5 6 24.5 


Millions of dollars (current dollars), 
Billions of cubic feet. 


ource: Bureau of Census, Current Industrial Reports, Industrial Gases, 1963-72. 


| SHIPMENTS + KITROGEN 


Cas 
Method of Distribution 
Cylinder ard Bi:lk Pineline 
Percent of Tctal Percent of Total 


~ 
Quantity Vaiue Quantity Valve Quantity 


176.8 


8.2 
10.3 
14.3 
18.5 


*"{11ions of dollars (current dollars). 


*Biriions of cubic feet. 


Source: Bureau of Census, Curr 


Liquid 
Method of Distribution 
Cylinder and Bulk Pipeline 
Percent of Total Percent of Totel 


Value Quantity Value 


70.6 33.3 2.9 


34.6 2.8 


rrent Industrial Reports, Industrial Gases, 1963-72, 


Quantity 


fo) 


analysis understates the 
Significance of tonnage supply for both oxygen and nitrogen 
because it is limited to shipment thus excluding oxygen and 
& 


nitrogen produced for consumption in the producing plant <- the 


grated users. Figure 4, to be discussed, 


self-suppliers. 
industrial Gases 


ategories of producers of 
industrial gases in the Un ited States (1) the industrial gas 


a | Bo 


companies and (2) those who make industrial gases either for 


their 


may 


‘aa fAamnow it ae 
1235 vompenses 


companies were classified at 
"independents". The majors 
ts reported to the Census Bureau 


under SIC de 01%, the Linde Division of Union Carbide Corpora- 


4 iit 


tion, Air froducts & ch ils i¢., Airco, Chemetron Corporation, 


Liguid Air, inc., i ( bonic Corporation -- a division of 


dcuston Natural and Big Tnvee Industries, Inc. 


(Flamm 220-21; 864) The independents include 


Oxygen Ccmpary oa. luveiand ("Burdett of Cleveland"), 


Burdett 


Alabama Oxygen Company, Burdett Oxygen Company ("Burdett of 
Norristown"), Nathern Gases & Supply Company, Selox, Southern 
Cryogenics, Nunn Gases, National Welders Supply Co., Pacific 


Oxygen and Whitmore Oxygen. (Kimerling 864-69-70) 


104. The majors all reported to the Census Bureau 


a) 


shipments of industrial gases under SIC code 2813 valued at 


1 
(D 1} or more, f.o.b. plant, in 1972. (CX 325; Dempster 


516; Flamm 221) With the exception of Burdett of Cleveland, 
no independent reported shipments valued at more than $5 
million. (See Smith 1737; Dempster 553-54; Kridl 2244) Burdett's 


shipments were between $12 and $14 million. (Loveman 599-600; 


CX 325) 


105. Another difference between the majors and the 
independents is that the majors have the resources to supply 
gases in more than one marketing area while the independents are 


all quite limited in their geographic scope. (Kimerling €60-63) 


Other iniustrial Gas Producers 


(a Backward-Integrated Tonnage Users 


106. Numerous tcanage users of atmospheric gases own 


and operate tonnage plants to supply their own requirements. Ford 
Motor Company has its own steel mill and supplies the necessary 
oxygen from its own air separation plant. (Baker 2742-43, 442; 


“ ‘ 
ou 


Flamm 291; Kridel 2149-50) United States Steel has four large air 


2/ Reference is to item D1 of the deleted in camera material. The 
deleted material is contained in the confidential supplement filed 
herewith. 


separation plants supplying certain eel operations. (Flamm 
288~90; Baker 442; Kridl 2149-5 Other steel manufacturers -- 
including McLouth Steel, Wheeling-P sburgh Steel, National 
Steel and the American Stee re Division of United States 
Steel -- also opera air aration plants Flamm 291; Baker 


refiners produce tneir own hydrogen. 


d integration by large users is 

Figure 4 demonstrates that stee 
‘oduced 

the total oxygen consumed by that industry and 0: the total 


Oxygen produced in United States over the past several 


years. 


the significant of 
backward integration can be gleaned from Bureau of Census 
data. Figure 5 demonstrates that oxygen and nitroge 


consumption j the producing plant and not ship 


excludes by d nition tonnage gas supplied by the 


~~ has been a significant proportion 
of total oxygen a nitrogen production in the United States in 
recent years. Moreover, the figures for nitrogen understate 
the extent of back integration, since they exclude nitrogen 
used in ammonia manufacture, a major use in which there are 


Substantial incentives to backward integration. (Kridl 2162-63) 


* 


Oxygen produced in U. 
for all purposes 
(billion cubic feet 
BOC RX 53-D) 


Oxygen consumed by U.S. 
4ron and steel industry 
(billion cubic feet - 
BOC RX 56-C) 


~ 


Oxygen produced by U.S. 
fron and steel industry 
(billion cubic fee - 
BOC RX 56-C) 


Proportion of total 
1.8. oxygen production 
produced by iron and 
steel industry 


Proportion of total 
fron and steel industry 
oxygen consumption 
produced by iron and 
steel industry 


Note: 1973 data derived from BOC RX 


sae ear: 


FIGURE 5 


en 


Total produced itn U.S: for’ all 
purposes (billion cubic feet) 


Produced for consumption in pro- 
ducing plant (billion cubic feet) 


Proportion produced for consump- 
tion in producing plant 


Nitrogen- 


Total produced in U.S. for all 
purposes (billion cubic feet)# 


Produced for consumption in pro- 
ducing plant (billion cubic feet)* 


Proportion produced for consump- 
tion in producing plant 


* Exclusive of amounts produced and consumed in the 
manufacture of synthetic ammonia and ammonia derivatives. 
' (CX 299-C) 


Source: BOC RX 53-C/D. Data not available prior to 11971. 
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109. According to tne Bureau of the Census, the 


"CyjJalue of industry shipments [of industrial gases since 1967] 


has shown slow growth, because an increasing quantity of gas is 


being produced captively." 


tonnage users on 
’oecasion have excess gases avai (Baker 2742-44) These 
gas industry on a spot basis 
but sometimes OL 30 cj listributors under regular 
contractual arrangeme id.) Specifically, Chemetron, one 
of the larger gas my has purchased oxygen from Ford and 
McLouth Steel, and various chemical 


product into the industrial gas business. ingham 9 


industrial gas produced on a tonnage 
Backward integration by 
comnon than with oxyeg 


R, 
D 


produced in the United 

msumption in the p 
companies. Moreover, 

data exclude hydrogen produc ind consumed in the manufacture 

of synthetic ammonia and in p cleum refining (BOC RX 53-C/D 


which are two major uses of hydrogen (Krial 


Hydrogen produced in 
Purposes (billion cubi 


Produced for consumption 
producing plant feli ind € C] 


Percent produ 
in producing 


# Amounts are exclusive 
vented, used a : 
the manufactur 
ammonia and methan 
in petroleum peter 


carbon 


fo) 
oxide 


hat El Pas 
mont 
arbon di 


Om 


uv 


by-product. (Baker 441; Dempster 562-63) For example, PPG 
Industries sells hydrogen to Chemetron (Cunningham 944-45); 
Sun Olin Chemicai sells to Airco (Giordano 1923-24); and 
Champion Paper and Hcoker Chemical both sell to Chemet ron 


(Cunningham 944-45). 


16 Helium is extracted from natural gas and then 
refined. Petroleum companies, including Cities Service and 
Phillips Petroleum, own sources of helium-rich natural gas, 
extract the helium, refine it, and sell it. (Baker 44s; 


Flamm 272-73 Giordano 1980-81; CX 232-Z-8/2-9) 


gas companies regularly sell to 
ultimate consumers, bu 1ey also employ independent distribu- 
tors in selling in the merchant market. Typically, distributors 


are small family businesses engaged in supplying the welding 


trade with gases and equipment. (Giordano 1945-46; Smith 1733- 


Se 17823 Flam 21B619%: 33 The distributors normally buy 
their gases exciusively from one company under term contracts. 


(Flamm 344-45; baker 2/573 


118. The extent to wiich gas companies employ 
distributors varies widely. The approximate proportions 
the total sales « E S made to distributors by some of 


the major companies are. 
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@ commodity in the USA and as a result are sold essentially 

on price. The result is a depressed industry with supply 

schemes being taken just about the cost of capital. Facility 
charges, transport cost: dem € and even basic price schedules 
are being sacrificed in a: b > es market share." (BOC 


RX 62-B) 


meetings th participants in 


conclusion. For example, they 


"Edw of Liquid Carbonic] believes 
present state of th na 
war caused b u 


lustry due to a price 
S since 1950, but 

on Carbide attempted 
966/7 but were badly 
itial market share 
fate to hold their 

r 


compounded 

to be price 

undercut and lost 
which caused UCC to ret 
position. Burdette are edited with being 
major price cutters in e Ohio area, even 
outdoing AP." (CX 232-Z-24) 
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They reported that Mr. Flamm of Union Carbide reported to them 


~iVicuit, with fierce competi- 
lucts and Big Three who now 
tonnage schemes off the balance 
‘an borrow at 9% on security of 
out at a price to go 2% 
Le* GCK 232*N) 


Arthur D. 


'In 195¢ Urnton Carbide put up prices and 
immediately lost market share. The latest in- 
crease ty Union Carbide was last year [1969] 
when @ nominal. increase of 10% was made but 
overall thetr gain sveraged out at 5% increase, 
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as well. 
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oxygen has dropped from $1l,! per million 


to $720 per million cut feet in 1972, with 


pipeline oxygen gas the most important metho 


commercial andpoint -= dropping steadily from $700 per 
feet in 1963 to $480 per million cubic feet in 
value of nitrogen 
(BOC RX 196) he 
nearly 50% in that 
f argon 
iydrogen has the 


dropped almost 


should be 


general 


commodit 


wing the expiration 
Flamm 348-49; Cunningham 
na 


even been sufficient tc keep pace 


with the: Pate. :of Dit lon ‘Cunaingham 938; Flamm 327-29, 353). 
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‘miiiips Petro- 


scale make addition of excess 
common and desirable for sale in 


2734, 2740-41) He acknowi- 


tonnage producers for self-use presently sell excess 


industrial ga y inies and to distributors. (Baker 


2742-44) Further, he admitted that he was aware of numerous 
studies of possible entry into the industrial gas industry of 
tonnage users, including U.S. Steel, Phillips Petroleum and 
Exxon. (Baker 443-46) Moreoy r, although Mr. Baker was called 
as a rebuttal witness by complaint counsel, he did not deny any 
of the facts concerning the significance of tonnage production to 
the industrial gas companies, the manner in which tonnage con- 


tonnage users in decid- 


Bases industry is 
the fact that fixed costs are qui high in relation to the total 
cost of producing atmospheric gases. The largest elements of 


cost are depreciation on the physical Plant and power cost. De- 


preciation is of course ec id even power -- in view of 


the typically high demand charge eally a flxed cost. 


(Giordano 1947-48; 


fixed costs have important consequences 


fal 


for pricing. Mr. Giordano testified (1948): 


"[W]Jhat 1t tends to do to the merchant gas 
business, is to encourage you to load the plant. 
if you don't load the Plant, you are stuck with 
very high fixed costs been one of 
the elements that has caused price cutting and 
severe price competition when there is oversupply." 
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conclusion is borne out hy the 


ndicates that high fixed costs ten 


onomic Power 


the most important Segment of the 


consumers of tonnage oxygen 
acturing industries: 


Oleum refining and elec- 


n these 
comparison with 
Company ranks third on the 
$23.0 billion and total assets of 


4 


Steel ranked thirteenth on the For- 
bigiion. 
in this hearing record include 
$4.1 billion and assets of 


» Allied Chemical (95th with sales of $1.7 billion 


Of $1.8 billion), Wheeling-Pittsburgh Steel (213th 


Sales of $761 million and assets of $661 million), and Armco 


Steel (55 


th with sales of $2.4 billion and assets Of $2.3 billion). 
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sophisticated purchase 


ustrial gas companies are cf far less 
economic consequence and power. With the exception of Union 
Carbide, whose g § isin 3 represents only a small fraction of 
its business (con lamm 220-21 with BOC RX 188-N; BOC RX 
none of the industrial gas companies ranked higher than 


e63rd on the Fortune index and only three ranked among the 


nation's 500 largest indus 


tries which are the major 
customers of the industrial gas companies are themselves concen- 
trated. According 
industry 
were as onsuming industrial 
gases: sel (SIC 3312)-65%; primary aluminum (SIC 3334)- ap- 


refining (SIC 2911)-57%; flat glass 


etronics (SIC 3671~74)~65% to 994.27 


Airco ranked 263rd, Air Products 360th and 
Chemetron 39end. 
Bureau of the Census, Annual Survey of Manufacturers-1970, 
Value-of-Shipment Concentration Ratios. Official notice 
may be taken of this document. 
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at commercial dif- 


ference between the oxygen manufactured | Union Carbide and the 


oxygen manufactured 
vertising plays no 

Thus, we are dealing 

utterly impossible. his aves ce and service as virtually 
the only bases on which the ir strial ¢g companies can compete. 


(See Flamm 304-05; Dempster 555-56) as we have seen, in these 


areas the testimony $ unanimous tha 1ey compete igorously. 


industry has not becn rrofitable 


in comparison Other manuf: and chemical industries. 
ers, Six are publicly 
information available. It is 
clear that their return on stockholders' equity is quite low. As 


Figure 20 (BOC RX 244) demonstrates, during the last ten years, 


with the except of Big Three -- a company operating only in 


/ 


the expanding Gulf region -- these companies have regularly had 
Pp 2 | 


returns on stockholders' equity well below the FTC average for 
| 


PERCENT RETURN ON STOCKHOLDERS' EQUITY 
(After Taxes) 


iirco 
Air Products 
Chemetron 


Big Three 
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11; 
Ail Chenmt 


cals 


All Manufacturing 


* 
PERCENT RETURN ON TOTAL 
INVESTED CAPLTAL 


Air i Union 
Airco Products Chemetron "1 Burdett Carbide 
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Percent return = Net income divided by total invested capital x 100. 


there is vigorous 
companies in research and development (Dempst 
Baker 385-86, 0; Glordano 1920-23) And the gases 
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companies have continuall: pgraded their production 


Relationships 


been an 
many years. 

yrdano 1941-42; Flamm 322-23; Dempster 557) Within the 
last year wo, largely concurrently with the duration of 
federal price controls, modest product shortages of atmospheric 


area of 


gases have developed 1 some geographic in the 


one or two percent elsewhere. 


Mr. Dempster of 
testified that 


> 


the gases comp 8 to fill the shortages 
and are competi > do so (Dempster 558; see Giordano 


1962-63). 


syne air separation gases, 


this record is bare of any suggestion of a shortage. There 
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158. While the propriety of a market consisting 
of all industrial gases is sharply disputed by respondents, 
it is appropriate that facts be found with respect to such 
an assumed market, whether for the purposes of the initial 
decision or for use by the Commission or a reviewing court. 


Since gross data concerning all industrial gases included 


within the Census Bureau's Standard Industrial Classification 


code 2813 was introduced, it is possible and proper to make 
findings with respect to that category, irrespective of 
whether the initial decision’ concludes that it is a relevant 


line of commerce within the meaning of Section 7. 


159. Establishing the concentration of the indus-— 
trial gas industry requires two sets of figures. First, 
* there must be a measure of the output of the leading firms. 
For this purpose, complaint counsel have relied exclusively 
on a stipulation as to the total value of shipments of indus- 
trial gases, {.0.b. plant, reported by seven firms to the 
Bureau of tiie Census for 1972.2/ (CX 325) Second, there must 
be evidence as to total output, so that the shares of the 
asserted leaders may be zalculated. For this purpose, 


complaint counsel relied on the 1972 Census of Manufacturers 


L/ 


= The data for Union Carbide appear in the hearing record 
rather than in the stipulation. (Flamm 221) 
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ntains data on both sales and 

ics Plant, for Union Carbide, 
Liquid A an (Flamm 220-21; 
Kimerling 656, ¢ 547 with 
CX 325 If one takes the average proportion which 
the value of shipments reported by companies to the 
Census Bureau comprised of tneir total sales, the 
result is a factor enabling one to approximate the 
f.o.b. shipment vaiue of similar products. 


/ 


i 
and the eight largest accounted for 51.94%- 


173. Of course, these figures are overstated be- 
cause they omit hydrogen produced in petroleum refineries 


for captive use and nitrogen and hydrogen used for produc- 


2 
tion of ammonia and other purposes .=/ 


Even if the value of propane, butane and propylene is 
excluded, the market shares are: Union Carbide - 18.6%, 

Air Products - 13.0%, Airco- [D 11], Chemetron - 7.44, 

Liquid Air - 4.1%, Liquid Carbonic-[D12], Big Three - 

(D 13] and Burdett of Cleveland - 1.5%. The four largest 

firms would account for[ 14] and the eight largest for 62.6%. 


It is possible to estimate roughly the value of hydrogen 
produced in petroleum refineries for captive use,for prior 
to 1969, the Census Bureau collected partial data for such 
production. (BOC RX 53-D n.5) Between 1968, when such data 
was last collected, and 1969, the Census Bureau showed a 
drop in hydrogen preduction from 201.8 billion cubic feet 

to 64.8 villion cubic feet, most of which is attributable 

to the cessation of reporting of such hydrogen. (Toid.) 
Hence, the amount of hydrogen produced hv petroleum refineries 
for captive use appears to have been about three times the 
volume produced for other purposes and reported to the 
Census Bureau. Assuming the same ratio held in a972, it 

1s estimated that approximately 175 billion cubic feet of 
hydrogen, having an approximate f.o.b. plant value of 

$53.3 million dollars, was produced for this purpose. 
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177. Examination of the sales and value of 
shipments reported by the few companies for which data 
are available shows wide disparities in tie proportion of 
sales accounted for by value of shipments, f.o.b. plant. 
For example. Union Carbide reported delivered sales of 
$195 million versus shipments f.o.b. plant of $153 million. 
(Flamm 220-21) Thus, its reported shipments f.0.b. plant 
were 80% of its delivered sales Liquid Air, on the other 
hand, reported shipments f.o.b. plant of [D 15] and 
Mr. Dempster testified that its total sales were $26.2 


million. (Dempster 547) Thus, snipments f.o.b. plant for 


(Kimerling 891-92) 


Mr. Flamm's 
at OL. 4 y 4 a 
differing interpretations 
rm ¢" are 1a f r o ‘* = + Wt ,iean ~<y 
ieant Va eG i ipment Eat pliant used by 


the Bureau of 


companies; the result S to render any market share 


employing C us Bureau data inherently unreliable. 


all of the 
Bureau's value of shipments data that are discussed 
the data do indicate lat there has been a trend 
deconcentratio of the Industrial gas industry. The 
only data availabl for asses g such a trend is the naked 
pments data for SIC code 2813 - without even 
adjusting for the value of gases produced for consumption in 
the producing plant. Calculating the percentage of the ‘ 
total value of shipments, [.0.6. plant, for the four and 


eight largest companies in 1972 on the basis of the stipulation 


entered into by the parties plus the relevant record evidence 


regarding Union Carbide and Liquid Air, and using the historical 


concentration 1 los fo ] industry computed by the 


Census Bureau C RI —-E; CX 325; Flamm 221; Dempster 


516), we have 


of Shipments 


Percentages Accounted for by 


_ 


s) 
largest 
companies 


the relevant 


contracts involving the 
However, the evidence shows also 
preclude the existence of a unitary 


in merchant quantities. 


companies, Union Carbide, 
have sold tonnage supply schemes throughout 


amm 231; Baker 395-96; Smith 1732; 


The smaller companies which sell gas in tonnage 
quantities do not seli nationwide. Chemetron does not market in 
the Pacific Northwest, Northern California and parts of the South- 
west. (Cunningham 920-.% Big 3 sells only in the southern part 
of the country. (Flamm 321) Liquid Air sells no significant 


amount in the Northeast and Midwest. (Dempster 544) Burdett of 


Cleveland sells primarily in the Midwest. (Loveman 580) The 


record is silent as to whether any of these companies has ever bid 
for tonnage supply schemes outside of its usual geographic area. 


It would be difficult for these companies to obtain contracts for 


tonnage supply schemes outside of their own areas because they 
would not be able to provide their own backup capacity. (See 


Proposed 
B. Merchant Gas 


merchant quantities of 
industrial gas is eq to the cost of producing the gas. 
(Giordano 1939 high distribution cost limits the distance 
to which most industrial gases can be shipped economically. It is 
economically unacceptable for companies to ship oxygen and nitrogen 
more than 100 to 300 miles. *lamm 316-17; Baker 448-49; Kimerling 
882-83; Giordano 1928, 2019-20; Kridl 2180) Argon can be shipped 
Somewhat longer distances (Flamm 320-21; Giordano 1928), but carbon 


dioxide is normally shipped shorter distances (Giordano 1928; see 


Flamm 338). Hydrogen can be marketed within 200 to 600 miles ‘of the 


producing plant. (Kimerling 882-83; Giordano 2007) Helium, since 
it 1s not commercially available in many parts of the world, is 
Shipped greater distances than are other industrial gases. 


(Giordano 1928) 


184. Because mo industrial gases cannot be shipped 
very far, customers can turn for supply only to companies with 
relatively nearby production facilities. Thus, a number of wit- 
nesses testified that shortages and excesses of supply have existed ef 
Simultaneously in different parts of the country. Mr. Flamm re- 


ferred to shortages in "pockets" of the country but said that 


country connected wit 


upply became tight in 
ndividual mark (Cunningham 924-25); Dr. Kridl testified 
and demand for industri: zases vary regionally (Kridl 
markets the supply- 


some areas there are 


of supply. Giordano 1942) 


regional existence of equilibrium 


rt h — i 4 
shortag and o supply indicates, as Mr. Giordano testifie that: 
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un 


ally a regional one. 
the product cannot 
onomically oe 
om the plant. Con 
in, say, New Orleans 
on the shortage 
(Giordano 2019-20) 
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(5) 


Was: BOC a Perceived Potential 
Entrant Exerting a Pro-competitive 


Effect from the Fringe of the Market? 


Was BOC Perceived to Be a Probable Entrant? 


186. In an effort to establish that the United States 
industrial gas companies perceived BOC to be a likely entrant into 
the United States industrial gas business, complaint counsel called 
a series of industry witnesses. The testimony of those witnesses 


was far from unequivocal. 


187. The witness most favorable to complaint counsel's 
position was Mr. Sol Kimerling, president of Alabama Oxygen, who 
said (876): "I would consider that at some point in time that they 
probably would have an interest in coming into the United States 
market." Mr. Kimerling said, however, that whether it would be 
next year, in five years or ten years would depend on "the right 


opportunity" (Kimerling 878-79). 


188. Witnesses from Union Carbide and Air Products, the 


two largest United States industrial gases companies and the only 


domestic firms that compete with BOC abroad (Smith 1728-29), testi- 
fied with even less certainty. In response to the question what 
companies he considered “to have the capital resources, marketing 
expertise, [and] technical expertise ... needed to enter into the 


production and distribution of industrial gases in the United 


States," Mr. Flamm of Union Carbide responded (248-51): 
"In descending order of, I believe, demon- 

strated competency would be the British Oxygen 

Company, Ltd., elther one or both of the two 

prominent German companies, Messer and German 

Linde, and, third, I would put a Swedish-based 

company, AGA. Now there are other companies 

with technical and financial resources, I be- 

lieve, around the world, but they have never 

shown to date any inclination to expand off- 

shore, off their home territory and these to 

a large extent are housed in Japan." 

189. Mr. Flamm did not testify that he thought that entry 
into the United States by BOC was reasonably likely. Nor did he 
testify with respect to the probable costs of entry, either de novo 
or by acquisition, the llkely return on any such investment or the 
advisability of entry for BOC or any other foreign company as a 


matter of business judgment. 


190. The testimony of Mr. Baker of Air Products 
the same vein. He testified that in 1973 he believed that 
Messer Griesheim A.G., and Linde A.G. had "the capital and tech- 
nical and marketing expertise to enter on a broad line the United 
States field or market for the production and marketing of indus- 


trial gases." (Baker 390) He said that he thought BOC was more 


likely than the other two firms to enter. (Baker 393) But Mr. 


Baker, like Mr. Flamm, never said that he expected BOC to enter, 
that he thought entry reasonably likely, that it would have heen 
attractive as compared with BOC's alternative opportunities, or 


that he would have regarded entry by BOC as a prudent business 


decision. 


Linde A.G. would have 


Loveman, president t Burdett f Clevelanc Mr. Loveman first was 
asked whether he had thought that BOC might ent the industrial 
gas market in the United 2 He responde "Not until] 
I read the 
and a conference with 
Loveman changed his mind 
Dow of Canox 

1973 and Mr. Dow then said 
he "thought Canox might ike to b involved in the industrial 
gas business in the United States within the next five years". 
Loveman 591-92) Mr. Dow denies having voiced any such "thought". 
(Dow 2046) And joes seem unlikely that he did, for Mr. Loveman 
testified that the purpose of the meeting was an exchange of in- 
formation ccorcerning the operating methods of Canox and Burdett, 
and subsequently were were reciprocal visits by Canox and Burdett 


personnel. (Loveman 695) Mr. Loveman said that he would not have 


exchanged business information if he nad viewed Canox "as an actual 


competitor or soon to be prospective competitor." (Loveman 606) 
p p i 


Other industry witnesses called by complaint counsel 


forward with respect to their expectations concerning 


Cunningham, president of Chemetron's industrial 


41-42): 


have you expected 
United Stat 


Oxygen or any 
could enter the industr 


x 


Mr. Cunningha 

tion of small independent producers as impossible because 

just aren't that man; ; it ; (Cunningham 942) He 
testified that a de novo entry by obtaining tonnage contracts and 
then expanding into the merchant market was not feasible because 
"those pipelin ‘actors are usually very extremely competitive, 


and in my opinion it would be extremely difficult for anybody out- 


side the United States to come into this market." (Cunningham 942) 


mpster, president of Liquid Air, testified 
that, while he © gz OC had the ability to enter the United 


States gases business. he never regarded the possibility of entry 


as a threat. (Dempster 567) 


195. Finally, Mr. Giordano of Airco testified that he 
never anticipated that BOC would enter the United States gases 


business. (Giordano 1958-59) 


means within 
third, fourth and fifth ze industri Sases companies testi- 
likely. While execu- 
largest companies, 
enter into the industry 
-- and even that they thought 
Ly to ente ! an: foreign company, they did not 
claim to have regarded t!} OSS ity as a reasonable likelihood. 
The gas company execut sho he thought BOC "probably 
would have an interest coming into the United States" was the 


president of Alabama Oxygen -- whose company accounted for less 


than one-half of one percent of the value of shipments of industrial 
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the market s the existence of numerous firms 


i AD 


more capable of entering, and at least some of which were 


Baicq already, it 18 ¢lear that 


tonnage users alreacy back-i ‘Grated and the many tonnage users 


capable ’ bDack-integrating are all fully capable of entering the 


industrial gas industry. They have their own invernal demand as a 
base from which to expand. As we have seen, all concededly have 
the technological know-h tne financial resources necessary 


and could obtain whatever marketing skills might be needed. 


many tonnage users are already back- 


connection with the problem 


advantages 
dustry because they could provide backup from their existing pro- 
juction facilities and, as major consumers of industrial gas, would 
have leverage ] 2 to enable them to obtain backup supplies from 


competing indus fas compa (Giordano 1960-61) 


these firms have studied the 
feasibility o ing the industry, thereby demonstrating their 


interest in that 


207. in additic to the tonnage users, there are at least 
three significant yreign industrial gas producers other than BOC 
that are capable of entering the United States industrial gas in- 

nA 


dustry and likely tc itereste ing sc Messer Griesheinm, 


Linde A.G. and Ac 


208. Messer Griesneim is a substantial German industrial 


pe 


gas company which operates in various parts of the world. (Baker 


2747-48) It is undisputed that Messer has the financial resources, 
technical capability and marketing expertise necessary to enter the 


United States industrial gas industry. (Flamm 248-52; Baker 386-90; 


Stvria 
Giordano 1950) 
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engaged in 


considerab] 


with and access to the United States gases business. 


evidenced interest in the United 


conducted discussions regarding a 


venture with Burdett of Norristown. 


international industrial gases company 


Ser Griesheim and Linde A.G., AGA has. 


enter the business in the United States. 


strated interest. 
welding equipment 1 country. (Kimerling 880) It has ap- 


proached Burdett of Cleveland twice and Burdett of Norristown once 


with respect to possible acquisition. (Lovemen 607-08; Perkins 810) 
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rarand 
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construction, rese 
ment, and marke € decisions -- were not influenced by the 


of entry by Bi however likely or unlikely such entry ma 


have been. Finally, as of December 1973 there were numerous poten- 


tial entrants, some of which were n likely to enter than BOC or 
faced lower to ent oy virtue of their positions as major 
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Would BOC Have Entered the 

United States Industrial 

Gas Field but fer <ts Acqui- 

Sition of an Interest in Airco? 
a eee in Airco? 

216. BOC would not have entered the United States 
industrial gases field in the foreseeable future but for its 
acquisition of an interest in Airco. This conclusion is sup- 
ported by an array of evidence including: (a) the testimony 

"s top executives, a number of authoritative BOC docu- 
ments extending Dack j ime more than five years before the 
Airco acquisition, and (ce) considerable objective evidence demon- 
Strating that entry into the United States industrial Bases field 


would be exceedingly difficult and imprudent absent such special 


circumstances as persuaded BOC to acquire an interest in Airco. 


A. Testimony of BOC Executives 
aos sony OF Puy Sxecutives 


2hy.. Th 1G (est imony of BOC's top executives was uniformly 


effect that BOC did not intend to enter the industrial 
d that BOC would not have 


esecable future, but for the Airco transaction. 


Smith, who was @roup managing director 
of BOC since the late i: 3 and chairman of the board of directors 
since 1972 (Smith 1642 estified (1741-2, 1744): 

Had you not acquired a stock in- 
in Airco, would BOC have entered 


American, United States, gases busi- 
ny way in the foreseeable future? 
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culties as de novo entry testified that the gases companies 
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228. The Perham-Greenfield report concluded that 
entry by BOC into the industrial gases bustness in the United 
States was not commercially feasible: The Summary and conclusion 
States in pertinent part: 
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that it had no intention of entering the United States gases 


business prior to the Alrco tender offer. 


232. In July 1970, acting on a paper prepared hy Leslie 
Smith, the BOC board of directors adopted priorities of invest-— 
ment and a budget for the development of its business through 
1973. Contemporaneous BOC board minutes record these priori- 


ties and funds allocated for BOC development: 
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235. Thus, the Perham-Greenfield report closeq the door 
on the United States - It did it se effectively that when 
Mr. Giordano, president of Airco, first met with Mr. Smith to 


discuss the possibility of a closer assoctation between Airco 


and BOC, Mr. Smith "reminded him that [BOC] had studied the Amer- 


ican Gas and Equipment market .. . and had concluded that it had 


no attractions for" BOC. (CX 78-A) 


Other Documents 
she 1968 BOC International 
meeting, Mr. Christopher Hesketh-Jones, now overseas managing 
director of BOC (Smith 1654), in discussing parameters defining 
BOC's ability to become increasingly international, stated: 


"The first statement of Group objectives, 
PLS/JMD/23 said: ‘to move towards becoming 

a fully international company with special 
reference to technological achievement’. 

We are good at starting and building up to 
meet market demand at all levels of sophisti- 
cation and industrial gas business. This 

is at present our main strength. It is one 


we can still exploit in any of the less de- 
veioped parts of the world where we would 


not be too late on the ground, and even in 
parts at least of continental Zurope. But 

we have noc got much to exploit in North 
America and Japan is doubtfui. ... We 

have no major latent talents waiting unex- 
Ploited to take us surging into Japan, Europe 
or USA. . .-" (BOC RX 57-B/C) (emphasis added) 


237. Similarly, in a planning paper concerning the 


United States, which led in part to the Perham-Greenfield report, 


BOC's planning department wrote: 
BOC Group's first phase of participa-— 
miSt be seen aS something that can only 
to succeed in a small or specialised 
or -- one that is changing fast so that there 
newcomers. It is unlikely 
2 . could he built 
an objective of becoming a major 


firm o any range of gases and 


tng ‘products; although possibility of 


Pticipat ion in limited sectors need not 
xcluded at this early stage of reviewing 
problem. * # # Entry by direct ven- 
e, With virtually no existing base from 
serch to build, is unlikely to be practicable." 
; emphasis added 


Conduct after Perham-Greenfield 
omplaint counsel point to two alleged incidents 
of the. Perham-Greenfield report to suggest that 
BOC actively to enter the United States gases business 
before it bought the Airco stock: alleged acquisition overtures 
regarding Gardner Cryogenics in 1970, and Burdett Oxygen Company 
of Cleveland in 1973. ‘The proof does not bear out counsel's 


SUBReStion. 


239. Dr. Albert Muller, a former consultant to BOC 
called by complaint counsel, testified that in May or June 1970 
he and Allan Perham visited Carpenter Technology, the owner of 
t 


Gardner Cryogenics, a United States firm engaged in the helium 


business hoth here and abroad. Dr. Muller testified that, during 


the course of the discussion, he and Mr. Perham inquired as to 


whether the entire Gardner Cryogenics helium business, in- 
cluding its United States Operations, were for sale. 


672-80) 


240. ; undispute hat nothing came of the dis- 
cussions with Carpenter. Moreove 20 is clear that BOC's 
interest was in Gardner's Europe le@lium distributton business, 
not its United States operations. Dr. Muller admitted that 
the purpose for the visit was to determine the accuracy of in- 
formation that had receivec dicating that Carpenter was 


gOing to sell o Gardner Cryogenics's European helium distri- 


bution business. (Muller 676) 


eous BOC documents demonstrate 
that BOC's instructions to Mr. Perham, under whose Supervision 


fon ad 


Dr. Muller worked (CX 25-B; CX 29-A), were to make inquiries with 
respect to Gardner's European helium business -- no interest in 
the United States is s1 2 q (BOC RX 234) Hence, the Car- 
penter-Gardner Cryogenics episode in 197U does not demonstrate 


any abandonment of the Perham-Greenfield conclusions. 


242. The other evidence relied upon 4S suggesting that 
BOC was interested in entering the United States is the testimony 


of Mr. Loveman of Burdett of Cleveland to the effect that, on 


October 15, 1973, Ray Dow, president of Canox, in "a very, very 


which could haye been just said 
> Become involyed in 
industrial gas bi n States within the next 


ars" and asked w ( . consider 


making any such statements 
Mr. Dow.clearly had no authority, 
discuss the possible acquisition of 

223) Moreover, at the time of 


nd Mr. Loveman, BOC's discussions 


with Airco were 1 under way and Mr. Dow was aware of the possi- 


bility that BOC uld acquire an interest in Airco. (Dow 2047) 


unlikely that Mr. Dow would have made the state- 


Mr. Loveman. 
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there is really no need to resolve any con- 
Loveman and Mr. Dow. Even if Mr. Loveman 
scall, ana remembers Mr. Dow's alleged remark 
SO casual and unauthorized an inquiry will 
that BOC had abandoned a policy decision 


adopted and carried out at its highest levels. 


245. Following the completion of the Perham-Greenfield 


report, BOC also specifically rejected one of the means of entry 


Suggested as feasible by complaint counsel, In 1971, Mr. Perkins 


of Burdett of Norristown suggested to BQC that it acquire his 
company and 4 group of other small producer-—distributors includ- 
ing Alabama Oxygen. (Perkins 792-93; CX 254-A) BoC rejected 
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that suggestion. (Perkins 811-14; CX 117) 


C. Barriers to De Novo Entry 

246. The con; laint in thi proceeding alleges that 
"Cejntry barriers intc che industri gas industry are high." 
(Cpt. 9 23) As we have seen, the t has been central to BOCts 


view that entry into the United ¢s eS gases business was not 


feasible. 
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247. Mr. Smith's estimate that de novo entry producing 
@ viable operation -- over 5% of national sales -- would be likely 
to cost $240 million ts corroborated by the evidence in this record. 
Indeed, ; n lookS solely at he capital investment required 
to Gulld a4 : cient num 1ir separation plants to service 
a significant share of the market, the estimate appears conser- 


vative. 


248. The cost of air Separation units was placed at 
between $7 and $16 million, depending upon size. (Giordano 1939- 
40; Cunningham 944; CX 232-W) Airco Operated nineteen air 


separation plants in 1973. (CX. 293 G) Assuming a cost of 
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~ tonnage plants enjoy economies of scale having significant effects 


Dow 2042, 
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Almost 82% of the o mn and 632 of the nitrogen shipped in the 
United States in 1972 were shipped as tonnage gases. (BOC RX 

1 HO and nitrogen accounted for 58% of the 
t 3 of industrial gases reported to the 
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engaged in the manufacture and sale 
products, welding equipment, medical equipment, 


la 


otection systems,. and gases (CX 39; Cunningham 916-17) 


353.4 million and net earnings of $10.4 


PT PL Oe! Lie as 1 million shares of common stock outstanding 


(BOC RX 39-R), traded 1 the New York Stock Exchange. On Decem-— 


for an aggre- 


sh dividend since at 
(Ibid.) While Chemetron is’ the fourth largest United States in- 


dustrial gas company (Cunningham 922; CX 325), it is considerably 


narrower, both in product lige and geographic coverage, than Union 
Carbide, Air Products and It does not manufacture heliun, 
nitrous oxide cyciopropane, the fuel gases or the rare 

(Cunningham 9 923) It has no marketing operations in northern 
California, the Pac: > northwest or Arizona and no Significant 


marketing 


investment banker acting on 
behalf of Chemetron approached BOC to determine whether BOC would 
be interested in acquiring Chemetron (Smith 1819-20; Johnson 828; 
CX 225-A) Chemetron was at empting defend itse]f against a pos- 
Sible take-over by Sun Chemic: : tnading another company willing 


nr 


to take a large minorit nterest Chemetron. (CX 223-A; CX 225-A) 
BOC expressed some i / in discussing the matter, and a meeting 
was held in Chicago between a managing director of BOC, the invest- 
ment banker, and several Chemetron executives. (CX : Chemetron 
management was unwilling tc BOC acquire 


interest. Johnson 35; CX 224) Shortly thereafter 
v 3 


further. (Johnson 


9etween BOC and Chemetron were wholly 
tentative. These were "no discussions on market share, the possi- 
bility of expanding Chemetron, and a hundred and one other exer- 
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cises which OC | 


would have had to have gone through before [it] 


would have arrived at any proposal to acquire even a minority part 


in Chemetron." (Smith 1884, 1815: cx 221) BoC never reached the 
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L'Air Liquide made the acquisi- 
tion on very favorable a's it paid nothing in cash, giving only 
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as a measure of 
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51. In sum, complaint counsel have failed to demonstrate 
that BOC's acquisition of an intere is likely to have 


any anticompetitive effects. 


Increase 
Gas Industry? 


ntered, whether’ such 


improve competition in 


counsel have failed to establish that 
was reasonably kely to enter the United States industrial 


industry. 


the evidence concerning BOC's actual inten-— 
of its executives supported by the Perham- 
ernal budgets and forecasts, and its 
other documents, documents written before there was a prospect of 
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Td ~~ lead only to the conclusion that BOC no inten- 


tion of entering the United States industrial gas industry by any 
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means until a unique combination of circumstances made its acquisi 
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HAVE FAILED TO DEMONSTRATE 
ERCEIVED POTENTIAL ENTRANT 
MPETITIVE EFFECT FROM THE 
YDUSTRY 


Supreme Court has recently said that "the principal 


competition] doctrine is on the likely 


effects acquiring firm on the 


fringe of the tare } ‘ Uni dad States v. Marine Bancorpora- 


6 (June 26, 1974). Thus, the basic 


al mpetition case is whether "the acqui 


presence on the fringe of the target market 


ligopolistic behavior on the part of the exi: 


he 


that market." Ibid. 


This. inquiry has two parts. 


Firs was BOC perceived by the industry as a likely 


entrant? As complaint counsel recognized during the hearing, 


no potential entry by BOC could have affected the behavior of 


: 


existing participants in the U.S. gases industry unless those 


participants thought BOC was likely to enter. (944) 
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The evidence here meets me of these three tests. 


BOC Was Not Shown 
Reasonably Likely 
Other ‘than by Acau 
Of an Interest. in 


Complaint counsel to Piya 2d to demonstrate that BOC 
would have been likely to ents had the Airco relationship not 
become available. Indeed, the record demonstrates the contrarv, 


by both subjective and objective evidence. 


IPSts 26) 26 dim nagit a record which could 
more plainly establish the acti intentions of BOC. The execu- 
tives of BOC all testified that the company did not intend to 
enter the United States industrial gas industry, either de novo 
or by acquisition of a company smaller than Airco. That testimony 
is supported in every particular by documents from BOC's files 
dating back more than six years -- documents filled with state- 
ments that BOC did not regard entry as economically attractive 
or feasible. Moreover, BOC's internal budgets, forecasts and 


projections through 1978 are quite inconsistent with any sugges- 


tion that it planned to enter the United States market -- as no 


funds were allocated for that purpose. 
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The Doctrine of Potential Competition 
Does Not Apply to This Highiy 


Competitive Industry 


The foregoing discussion has assumed that the 
potential competition theory applies to this acauisition. 
However, the doctrine of potential competition is relevant 
in Section 7 cases only when the market in which the acquired 


eompany participates is oligopolistic and heavily concentrated. 


sv 


the Supreme Court s JUST) One! Month azo: 


"The potential competition doctrine 
has meaning only as applied to concentrated 
“markets. (That iis) (the doctrine comes into 
play only where there are domimant partici- 
pants in the target market engaging in inter- 
dependent or parallel behavior and with the 
capacity effectively to determine price and 
total! eutpur) ot soods or services. If the 
target market performs as a competitive mar- 
ket'dn' traditional antitrust terms, the) par— 
ticipants in the market will have no occa- 
sion ito’ fashion their behavior to ‘take’ into 
account the presence of a potential entrant. 
The present procompetitive effects that a 
perceived potential entrant may produce in 
an Oligopolistic) market will already have 
been accomplished if the target market is 
performing competitively™™ Likewise, there 
would be no need for concern about the pros- 
pects of long-term deconcentration of 4a mar- 
ket which is in fact genuinely competitive." 
United States’ v. Marine | Banecorporation, Inc. 
WP U.S. bin. Selo, Se. UWS. dune 2071974). 
see also United States v. Penn-Olin Chemical Co., 
$70 U.S. 150, 174 (1904) (Applies to “Oligopolistic 
market"), quoted with approval in United States v. 
Falstaff Brewing Corp., 410 U.S. 526, 532 (1973). 


The industrial gas industry, we submit, 1s highly 


competitive. The ecempetitors in the business have not. been 
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Supra, 42 
indicated the nature of the 
doctrine 
to an industry. It held 
concentration ratios of 
Government [may] establish 
; » » market Lis] a candidate 
for the potential competition doctrine." Id. at 5218. In 
the event the government establishes a prima facie case by 
proof of sufficient concentration, the respondents may rebut 
that showing by demonstrating that "the concentration ratios, 
which can be unreliable ingieatarn oF actual marked behavior, 


see United States v 2 Dynamics Corporation, U.S. [39 L Ed 


542-45 [do] not accurately depict the economic 


KS 


characteristics of the . . . market" and that the market is 


"“eenuinely competitive." 2d. at S218, $219. 


Here complaint counsel have failed to prove a prima 
facile case on the basis of the concentration ratios. First, 
there is no evidence pertaining to concentration and market 
shares for any of the individual gases and, as is demonstrated 
below, the market of all "industrial gases" alleged by complaint 
counsel is not a relevant line of commerce for Section 7 pur- 
poses. Second, even if it be assumed that “industrial gases" 
is a relevant line of commerce, there was nevertheless a 
failure of proof of a prima facile case, both because the data 
relied upon by complaint counsel are incomplete and unreliable 


and because the data do not show concentration of sufficient 


magnitude. 


Finally,.even if complaint counsel have made a prima 
facile showing, the record demonstrates that the industrial gas 
industry is highly competitive, thereby rebutting any prima 


facie case. 


The Evidence of Concentration Relied 
Upon by Complaint Counsel Is Incomplete 
And Uireliable 
Complaint counsel's attempt to demonstrate that the 
industrial gas industrv is concentrated consist of these 


elements: (1) the identification of the eight largest com- 


panies by industry witnesses, and (2) the introduction into 


a odd 


ation code 2813 for 
and (b) CX 296, the preliminary report on 
1972 Census of Manufacturers. By us 


complaint counsel presumably intend 


for the industry. 


ately reveal 


complaint counsel's Census 


by definition industrial 
isumption in the producing plants -- 


the particular Census Bureau 


192 


on by complaint counsel exclude all propane, 


€, halogenated hydrocarbons, cyclopropane, 
phur dioxide, chlorine and fluorine, despite the fact 


of these chemical elements and compounds are gases 
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aad 


falling within the definition of industrial gases contained 


eng 


1/ The data for Union Carbide, the eighth firm, was given 
orally at the hearing. Proposed Finding 159. 


in the complaint. Moreover, complaint counsel's Census 


dum produced in Eovernment-owned 


Plants, which probabiy 


p ¥ @ccounts for half of all heliun Sales 
in the United States, and the hydrogen and nitrogen used in 


manufacturing synthetic ammania and in petroleum refineri 


the principal uses of those Zases Whi 


. mr Tew nt r + 4 
estimate the value of some Capt. 


ive production as well as 


+ rc ~ er “ } a - 5 ~ 7 7 Aarts 4 
nat OL propane, butane and Propylene, major deficiencies 
nevertheless remain 
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*laim that captive produc 


ction -= gases produced for wse in 


th ner 
HB cid , 


Oducing plant, 6.2., U.S. Steel's production of 


Oxyeen for use in its own steel mills -- cannot be regarded 


45 part of the "market". For one thing, such a notion 


overlooks economic reality. As this record amply demon- 
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Captive production, therefore, 
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everyday life to the industrial Zas companies. 


Moreover, it has consistently been the practice in 


oe 


antitrust litigation to include captive broduction in the 


product market, for these very reasons. For example, Judge 


Learned Hand, speaking for 


the Second Cireuit in the landmark 


Alcoa case, held that 1luminum produced : to supply 
had to be incl in determin- 
aluminum market. United States 


America, 148 F.2d 416, 424 (2d Cir. 1945). 
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he shall competing 
market. That part of its 
which Alcoa itself fabricates, 
of course ever reach the 
ingot; and we recognize that 
Lt Cee when a restriction of production 
either inevitably affects prices, or is 
intended to do so, that it violates § 1 
Of the Act. Apex Hosiery Co. v. Leader, 
310 U.S. 469, SOi, 60 S.Ct. 962, 34 Lea, 
1311, 128 A.L.R. 1044. However, even 
though we were to assume that a monopoly 
is unlawful under § 2 only in case it 
controls prices, the ingot fabricated by 
Alcoa necessarily had a direct effect 
upon the ingot market. All ingot -- with 
trifling exceptions -- is used to fabricate 
intermediate, or end, products; and 
therefore all intermediate, or end, 
products which Alcoa fabricates and sells, 
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pro tanto reduce the demand for ingot 
itself. The situation is the same, though 
reversed, as in Standard O11 Co. v. United 
euOlLGB, 221 U.S. 1, Tis 31.5, Cb. 502, 

Peas Oo Us EQ. 019, 34 CRA, NLS. 334. 
Ann. Cas. 1912D, 734, where the court an- 
Swered the defendants' argument that they 
had no control over the crude oil by say- 
ing that ‘as substantial power over the 

crude product was the inevitable result 

of the absolute control which existed over 
the refined product, the monopolization of 
the one carried with it the power to control 
the other.' We cannot therefore agree that 
the computation of the percentage of Alcoa's 
control over the ingot market should not 
include the whole of its ingot production." 


ibid. 

Since the Alcoa decision, the necessity of 
including captive production in determining concentration 
and market shares has simply been taken for Branted. fn 
Bethlehem Steel, a Section 7 case, Judge Weinfeld found 
that the Ford, Mctor Company was the twelfth largest steel 
company in the United States, and took account of its produc- 
tion in considering the impact of the proposed merger of 
Bethlehem Steel and Youngstown Sheet & Tube on the steel 
industry, although Ford appears to have been Only a captive 
producer of steel for its own automobile plants. United 
States v. Bethlehem Steel Corp. , 168 F. Supp. 576, 584-85, 
603-05 (S.D.N.Y. 1958). And in Ford-Autolite, the District 
Court and the Supreme Court regarded AC Spark Plugs as being 
in the original equipment market despite the fact that they 
were produced by General Motors for use in General Motors 
cars, Ford Motor Company v. United States, 405 U.S. 562 
(1972), aff'sz 266 F. Supp. 407 (E.D. Mich. 1968). 
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by major gas consumers for their own use 
market shares of the 


industrial gas companies and the concentration of the industry. 


And while estimates of son f the captive production may 


rationally > made on this record, complaint counsel have left 


incompleteness of the data 
COUNSEL, the choice of f.¢0.6. plant: 
singularly inappropriate, as it is 
applied to this industry and may 


Gistortions in the picture of the 


counsel seek to paint. 


nd findings of fact indicate, f.o.b. 
is a concept with no practical 
in the industrial gas industry. The universal 
the industry is to sell gases on a delivered 
istribution costs are a substantial factor 
in the business. Hence, in order to report on an f.o.b. 
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plant value of shipments basis, the industrial gas companies 
must make ad hoc estimates of their distribution costs and 


deduct lem from their sales. 
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POTENTIAL COMPETITIO 
DECIDED BY THE SUPREM 


NC 
E C 


Percent of Market Accounted for by 
Firms in the Target Market 


two three four six seven eight 


largest largest largest largest largest iargest 
Marine Senceen, 92% 
Falstaff 2/ 
Ford-Autolite 3/ 
cipedas” 65% 
Phillips Petroleum2/ 


over 
Penn-01in©/ 90% 


United States v. Marine Bancorporation, supra, 42 U.S.I 


Belg, 5216. 


United States v. Falstaff Brewing Corp., 410 U.S. 526, 527- 
1973 


Ford Motor Co. v. United States, 405 U.S. 562 
266 Ff. Saco. 807, 810 n. 25, 435 (E.D. Mick. 


, ¥. Proctor &£ Gamble Co., 386 U.S. 568, 571 (196 
United States v. Phillips Petroleum Co., 367 F. Supp. 1227 
125)-52 (6.0. cal. 1973), aif’ d without opinion, 42 U.S.1L. 
3709 (U.S. July 6;,-1974). 


United States v. Penn-Olin Co., 376 U.8. 158, 163-64 (1964). 
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the Justice Department would not have 


Sition 85 Subject to attack. 


) of the Guidélines is inapplicable 


o's share of the market, no matter how computed, 


does not remotely approach 25%. Subparagraph 
cable because Airco is not one of the two larges 
the market and because the shares of ¢! two lar 


Union Carbide and Air Products -- do not amount 


paragraph (i111) does not apply because the shares « 


largest firms in the industrial gas industry amount to only 51 LOR, 
nowhere near 75%, and because Airco's share o 

than 10%. Subparagraph (iv) does not apply because the 

of the eight largest firms in.the industry do not amount 

because there are more than one or two likely entrants into the 
market, assuming that BOC is so regarded, and because Airco, 
rather than growing rapidly, has declined relative to its com-— 


petition. 


Hence, irrespective of whether the 70% figure sug- 
gested here or the Department of Justice's Merger Guidelines 
is ultimately accepted by the Supreme Court, complaint counsel 
have failed to make the necessary showing. As we have seen, 
concentration in the industrial gas industry does not reach 


the 70% level for the top eight firms. 


In any Event me Industrial Gas 
Industry | 1: Genuinely Competitive" 


and the Do Therefore Inapplicable 
Se eee ee ere ore. Pp 


have made out a 
Ctrine 


ufficient to demonstrate 


industrial gas industry and there y 


ecry being that high 
Oo indicate the existence af MoOnepolListi¢ 


Or Oligopolistic practic e.8., Brier for the United 


Marine Bancorporatic , Supra, 


1 Mason . 


ie C1967, 


capacity-output relationships 
and the existence of product and 


Supra at 354, 367-68. 


proposed findings of fact demonstrate, the gas 
marked by intense price competition for. many 
years. Frices have steadily declined, keeping pace with econo- 


mies Of scale Only recently have prices firmed, and recent 


increases have not kept pace with inflation and increased 
costs. Moreover, the record demonstrates that price increases 
by Union Carbide, the largest firm in the industry, have not 


necessarily been followed, thereby excluding price leadership. 


This price competition is encouraged by the fact 
that the industry's high fixed cost Structure tends to lead 
to price euttine and severe price competition. Moreover, 
Other Struccural factors —— notably the threat of further 
backward integration by tonnage users and the great economic 
power and concentration of the principal customers of the 


gas industry, place a firm limit on Pricing. 


The evidence of intense price competition is fully 
consistent with the historically poor profitability of the 
industrial gas companies. Rather than having “profits con- 
tinually and substantially higher than in other Gale 
the industrial gas companies have seldom had returns on stock- 
holders' equity as high as the FTC indices fcr 211 chemical 
companies or all manufacturing companies. In the entire 
period from 1963 through L973, Only two of the Ppubliclyw# 
held gas companies ever achieved a return on total invested 


capital as high as 10% -- Chemetron once and Union Carbide 


four times. No company has reached that figure since 1967. 


1/ Mason, Economic Concentration and the Monopol Problem, 
cs an en ee on ang tne Monopoly Frobler 
368 (1957). 


inally, the evidence indicates that the profitability of 
the industrial gas portions of the businesses of these di- 
versified companies is considerably lower than the consoli- 
dated financials would indicate. Thus, this is hardly an 


industry characterized by excessive profitability. See United 


States v. Aluminum Co. of America, 148 F.2d 416, 426-27 (24 Cir. 1945), 


The other relevant factors also point to a highly 
competitive industry. The industry has often been plagued by 
overcapacity and excess product. There has been competition 
in innovation. While prouuct innovation is impossible, as 
it is literally impossible to improve on a chemical element such 
as oxygen, process and application improvements:have been 
notable. The companies compete vigorously in developing new 
applications for their products, as evidenced by recent develop- 
ments in oxygen treatment of waste water. Moreover, the companies 
have continuously built new:production facilities to take advan- . 

tage of economies of scale and have retired obsolete equipment. 
Finally, the industry is one in which advertising plays no 
Significant role. Hence, it is not characterized by excessive 


and unproductive selling expenditures. 


In Marine Bancorporation, supra, 42 U.S.L.W. 


5210, 5218, the Supreme Court indicated that the doctrine of 


potential competition is inapplicable unless "there are 


dominant participants in the target market engaging in 

interdependent or parallel behavior and with the capacity 

effectively to determine price and total output of goods 

or services." Here it 1s plain that dominant participants 

in the industrial gas industry are unable to determine either 
ce or output. Rather, the record specifically demonstrates 

that vigorous price competition exists in the industry, with 

price increases by Union Carbide, the industry's largest 


not necessarily paralleled. Excessive profits indicative 


monopolistic or oligopolistic pricing are absent. And the 


industry has frequently experienced product surpluses and 


exceSsS capacity, thereby demonst:ating an inability to limit 
output in order to raise prices. Hence, under the Marine 
Bancorporation test, the doctrine of potential competition 


does not apply to the industrial fas industry. 
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small ibsect ii of the field of respiratory 


Listed by Complaint Counsel 


390. The particular products listed on com; counsel's 


Subpoena specifications are: 
Pp 


(a) Ventilators and respirators. For practical 
purposes, the terms "ventilators" and "respirators" are 
synonymous. (Karpick 1389) Both assist a patient in breath- 
ing by administering a gas, usually oxygen or air, to the 
patient under positive pressure; in effect, they force the 
gas into the patient's lungs. (Matsch 1523-25, 1521; Karpick 
1386-88) 

(b) Humidifiers and nebulizers. Humidifiers and 
nebulizers are devices which vaporize water or convert it into 
fine particles in order to humidify air or oxygen administered 
to the patient. This prevents the airways from becoming dried 
out. They are also used to administer drugs by the same pro- 
cess and are used in conjunction with oxygen tents, ventila- 
tors and respirators, and ‘IPPB equipment. (Cosgrove 2377) 


Ordinary room humidifiers are also prescribed by physicians 


for the same purpose. Hand-held nebulizers are also used to 


administer drugs. (Cosgrove 2378-79) 
(ec) Resuscitators, A resuscitator is an emergency 
device used for the immediate establishment of a breathing 


pattern in a person who has stopped breathing. (Karpick 1930) 
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1392) 
' he. ae D ‘ lea mrt} peice om z 1 
(i) Respirometers, ine same respirometers that 
} P rod +3 4 1 A r 4} Ta 
are used for anesthesia are used for anhalation therapy. 


(m) Bacteria filters employed in ventilators and 
respirators to remove bacteria from the air or oxygen admin- 
istered to the patient. (Karpick 1392) 

(n) Tracheotomy tubes -- placed in a surgical inci- 


4 
Sion into the trachea in the lower part of the neck to perm 


(o) Incubators. Some incubators are used to assist 
pediatric patients in breathing. Karpick 1392) 


Added in the Hearings. 


S91.) In addition te the products specifically listed on 
complaint counsel's subpoena specifications, numerous other 
products were identified as related to respiratory care or 


inhalation therapy: 


\ 


(p) Oxygen tents. (Fegan 1438; Karpick 1392-93; 
CX A, forma 9861, 2535, 9715) 


1g function 
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igeability among the products listed above 
(Cosgrove 2390) The only apparent instances 
hand-held nebulizers including over-the- 


counter drug store items are interchangeable with certain 


types of IPPB equipment where the IPPB equipment would be 


drugs into the patient's airways (Karpick 1423- 


d that disposable and reusable models of 


and Price Sensitivity. 
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indicates that 


no price sensitivity 
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esses and Equipment. 


394. There was no Spec testimony offered at the 


hearing concerning the met! f production for the products 


listed above. Thus, there is no basis for drawing conclusions 


as to cross-elasticity of production facilities. 


5. Specialization in Manufacturing And 
Distribution. 


195. This subject 4s discussed in the section of these 


proposed findings dealing with the structure of the industry. 


6. Industry or Public Recognition. 


396. The relevant "public" for sales of inhalation therapy 


uipment is the medical profession. Over the years, the pro- 


eg 
fession has begun to recognize respiratory therapy or respira- 


tory care as 4 separate speciality. (Karpick 1365-86, 1393-95; 
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subsection of the respiratory care field, with no medical per- 


sonnel specializing in it, (AQrpick 1416, 1430-32) 
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the industry recognizes any particular @roup of products 
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(Hedley-Whyte 1252; 

Importers and distributors of 
Engstrom anesthesia ventilator 
(Hedley-Whyte 1278-79; Cosgrov 
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2505; BOC RX 228, p. 
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2327-28, 
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Seiberling Rubber Rebreathing Bags. (Cosgrove 2441) 


Oak Rubber Rebreathing Bags. (Cosgrove 2441-42) 


Distribution 
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406 


Inhalation anesthetic equipment 


and 
marketed bot} by manufacturers and through independent 


dealers. Ohio Medical Products and North American Draeger market 


both direct and through dealers, although Draeger's direct market- 


ing 1s quite limited. 


(Cosgrove 2387; 2310-11; Schreiber 1060, 
1101) 


Chemetron markets very largely on a direct basis. 
1140-41) 


(Kuehn 
Other manufacturers market exclusively through 


(Cosgrove 2387) Porter Iustruments markets all of its products 


through Chemetron. (Porter 1299-1300) 


dealers, 


407. There are two types of dealers handling anesthetic 


equipment and accessories, 


408. First, there are hospital equipment dealers " 


&@ very broad range of hospital 


selling 
equipment and Supplies ranging 
everywhere from sutures to bandages to anesthesia machines to 


perhaps monitoring equipment. 


In other words, a very broad range 


of products that might be used throughout the hospital as opposed 


to just the anesthesiologist." (Cosgrove 2369-70) 


409. Second, there are dealers specializin 


€ in anesthesia 


equipment. (Cosgrove 2370) 


These specialized dealers typically 


carry anesthesia machines, 


monitoring equipment, respirators, 


ventilators, 


a broad range of accessories and such other products 


aS hypothermia equipment. (Ibid.; Schreiber 1063) 


410, Dealers often Service as well as Sell anesthesia 


machines. (Cosgrove e515) In Fact, 


there are anesthesia equip- 


ment manufacturers who rely on dealers to Supply Servicing for 


their equipment. (Ibid.) Almost all of the servici 


ng of Harris 


Lake anésthesia machines, for example, is performed by 


butors and dealers. (Laister 2563) 


is typically market 
ntirely different distribution system from human 
equipment. (Hedley-Whyte 1249-50) Ohio Medical 
not even market its own veterinary anesthetic e 


Pittman-Moore Division of Johnson & Johnson is Ohiots 


wall = 


distributor for veterinary products. Cosgrove 2311, 2319- 


New Entrants into the Inhalation 

Anesthetic Equipment Field 

Within the past ten years, at least two firms have 
entered the anesthetic equipment field with anesthesia machines: 
Dupaco and North American Draeger, and no firm has left the 
business. (Cosgove 2317, 2516, 2526-27; Schreiber 1076-77, 


1079) 


413. Entry into the anesthetic equipment and accessories 
field is not particularly difficult. It 1s not necessary to 
manufacture a complete line of all the products in the area, 
as evidenced by the fact that not a single firm does so and 


very few market more than a handful. (Cosgrove 2516; Figure 22, 


supra) While a sales force is necessary (Schreiber 1078), it 


need not be large. Heavy reliance may be placed on dealers, as 


aa 


evidenced by the fact 
about three salesmen 
Latster 2561-63) Sim ( 1 provide servicing 


Cosgrove 2515) 


entering the field are 
Successfully entered the 
in cash and a line of 
Over the course of a year. (Schreiber 
is supported by the fact that both 


Harris Lake and 1 patman, two established firms, have 


very modest physical plants. (Laister 2560-61; BOC RX 1-20) 


415. Indeed, complaint counsel's witness testified that 
the major problem in entering the field is to build up the name, 
image and reputation of'the new company. (Schreiber 1079) 

This is little different from the problem of Starting any new 


business. 


4. Concentration and Market Shares 


416. Estimating the market shares of the respondents and 
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equipment and accessories is,an almost insurmountable problem on 


this record, 
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Given the ompleteness of the data, it is 
to rank the firms accurately in order of their sales of manufactured 
products. About hal yf the firms are not icluded at all -- 
received no subpoenas. Moreover, even ranking the firms which 


responded to subpoenas is hazardous, since the subpoena specifica- 


tions are incomplete. 


mpossible to base firm rankings on the 
opinions of the industry witnesses. Mr. Schreiber, for example, 
testified only that in his opinion Ohio and Foregger are the 


largest producers in the United States of inhalation anesthetic 


equipment and accessories -- a short ranking. (Schreiber 1088) 


Dr. Hedley-Whyte testified that in his opinion Ohio, 
Fraser Sweatman and Harris Lake accounted for 90% 
United States. (Hedley-Whyte 1214) But a moment later he 
acknowledged that his estimate applied only to anesthesia 
machines and anesthesia ventilators, and did not take account 


of any accessories sales. (Hedley-Whyte 1217-18) 
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anesthetic equipment and accessories 
in 1973 was $30 million, plus or minus 

This estimate excluded dental analgesia 

(Seott 1373-75) 


not 


testifying from his own lk:nowledge -- and 
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cross-examined -- testimony is of little use. 
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Mr. Cosgrove was clearly the witness best 
make such estimates for the non-dental area, as Ohio has 
broadest line of the reporting firms and he gave greatest 
evidence 1g studied the question. (Figure 23, supra; 


2470-71) Mr. Porter was the only witness 
Siness. Assuming that it is proper to reach 


size of the field on 
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@ conclusion as to th 


@ record such as this, 
the best approximation seems to be that the 


size of the field at 
in 1973 was about $35 million excluding 


le manufacturer level 


dental, monitoring and metering equipment; that 


dental analgesia 
sales were about $4 million; 


and that monitoring and metering 


equipment sold for use by anesthesiologists was about $50 million. 
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Shares of Manufacturer-Level 
Sales in the Field 
are several possibie 
he manufacturer-level sales of inhalation 
anesthetic equipment and accessories on the basis of the stipu- 
lations, subpoena returns and estimates of total sales, making 
various assumptions as to inclusion and exclusion of products 
from the calculation: 
(1) Company sales:of products specifically 
listed on the subpoenas; 
(2) Company sales of all products listed 
reported pursuant to the subpoenas and stipulations; 
(3) Company sales of products specifically 
listed on the subpoenas, excluding respirometers; 
(4) Company sales of all products reported 


pursuant to the subpoenas and stipulations, exclud- 


ing respirometers and other monitoring equipment. 


Wus, Special account is taken of respirometers, since their 


function is to measure the minute volume of gas exhaled by a 
Patient. They are not used directly for the administration of 
anesthetic or therapeutic gases. Hence, resplrometers fall into 
the category of monitoring and metering equipment and should be 
included ‘in. the of individual firms only if the overall 
inhalation anesthetic equipment field is defined to include 


comparable devices. 


Hu6, Moreover, these estimates should be made with and 


without inclusion of dental and veterinary equipment, although 


the latter 1s impossible as there not even a seat-of-the-pants 


estimate on the record as to the size of the veterinary field. 
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4ug, [he situation regarding manufacturing of inhalation 
equipment and accessories, however the term may be defined, 
for inhalation therapy equipment and 
large number of manufacturers, most of 
the many products that may be included in 
lists the firms for which information was 
counsel's subpoena, and shows the 
ticular products which those firms and respondents reported 


as having made or imported in 1973. 


449. In addition, the record reveals that the following 


firms, for which there is no sales data in the record, manufacture 


at l6ast the products listed be? -v: 


Aloe respiratory care equipment 
including suction catheters 
(Matsch 1504-07; BOC RX 249, 
Dp. 210) 


home oxygen generators; 
ultrasonic nebulizers 
(Cosgrove 2396-97, 2502; 
BOC AA 230, bp. 377: BOC RE 
252, Dp. 21). 


Blount, Inc. nebulizers, masks, and other 
equipment (cosgrove 2397, 
2503; BOC RK 259, p. 229) 
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inhalation therapy equipment 
(BOC RX 253-B) 


inhalation therapy equipment 
(Cosgrove 2500) 


Healthdyne, Inc. intermittent mandatory ventil 
tion controlier (BOC RX 231, 


Hewlett Packard diagnostic equipment 
(Matsch 1504) 


Laerdal resuscitators, masks and 
valves (Cosgrove 2490, 2500; 
BOC RA 250, p. 14; BOC AX 
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resuscitators, nebulizers, 
oxygen therapy equipment 
(Cosgrove 2508; BOC RX 252, 
D, 24) 
Winthrop hand nebulizers (Cosgrove 
Laboratories 2379) 


Fraser Sweatman does not make or import any in- 


halation therapy 


451. The only Harris Lake product possibly classifiable 
as inhalation therapy equipment is the Wright respirometer (CX 327). 
But this piece of monitoring equipment is used in anesthesia as 
well as in inhalation therapy (Karpick 1421), and, as Mr. 
Schreiber testified, ". . . 1t 18 impossible if a respirometer is 


sold to a dealer to determine if it is used in the hospital for 
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inhalation anesthesia." (Schreiber 1048) The 
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nto the inhalation therapy field is not 


All of the plants of one of the largest manufacturers 
this field -- a manufacturer specializing in the most complex equip- 
ment, ventilators and respirators -- could be duplicated for $7 to 
$8 million. (Matsch 1500) Many of the manufacturers have much 
smaller investments. (Matsch 1528) One long established firm with 


a relatively broad product line operates out of very modest 
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were found with respect to inhalation. 


The Respondents 
While considerable time and space could be devoted 


analysis of which products should be 


classified as inhalation 


therapy equipment an 


d accessories, there is no need to do so here, 


as the inquiry would be immaterial. 
459. The total sales products that might be so classified 


that were manufactured by Ohio were (D 47} in 1973 excluding 


did not manuf 


we nave seen, 


Imever, 


The information in the record regarding 
products manufactured by other “irm re the returns to 
counsel's third-party subpoenas. (CX 314-15; C) 316-D; 

he information 


those returns is incomplete and 1 able for the same 


as that regarding inhalation anesthetic equipment. 
» the subpoena was not directed to all 


manufacturing equipment that may be classified as falling in this 


ield. 


from CX 330 and the testimony of 
All of the products listed on 
ing at line 6, through CX 330-H are in- 
Cluded except those which Mr. Cosgrove testified were 
not used for the administration of gas for therapeutic 
purposes or which he described as pulmonary function 
equipment. 
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ne 46 narrowly as to exclude 
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and IPPB devices, thereby making the list of J2CtiS6 ubllity. 
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(Matech 1626-27) wy Saker of Air Products testitied that 
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Puritan-Bennett is the leading company in the sale of inhalation 


therapy equipment in the United States. (Baker 452) 


from the estimate that Puritan-Bennett was 
the largest } 1 U field, which is borne out by the evidence 
(Figure 28), other estimates are of doubtful accuracy, even 
On the basis of the incomplete information available. 
example, Hudson Oxygen, a firm not mentioned by Mr, Matsch, was 
at least as large as Ohio and perhaps as much as doubly so. 


(Figure 
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469, Again, there are no Census or trade association 
Statistics from which to estimate the size of the inhalation 


therapy equipment and accessories field. 
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is impossible. However, if we assume 
manufactured and imported in the 
-- a below-minimal figure in the light 


Messrs. Matsch and Cosgrove -- Qhio's share would be 


[D51] Figure 29 shows comparable data for the reporting firms. 


Hence, even on the view most favorable to complaint counsel, Ohio 
ranks no better than sixth in this field, with sales of less than 


one-third of the leader, Puritan-Bennett. 
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476. Fraser Sweatman's share is zero. Harris Lake's 
Share is zero unless an assumption is made - which must, as we 
have seen, be speculation -- that some portion of its Wright 
respiromet6rs are used in respiratory care. If we assume half 
are used for that purpose, its share of total sales in the 


field would be [D53]in 1973. 
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[D 55] Thus, of Harris Lake's 
products made by 


ured by Onio. 


is encountered with respect to 

Fraser Sweatman. rh gz eategory of its sales consists of 
dental analgesia machines and accessories, which Ohio does not 
make. (CX 327-G ; Cosgrove 2311) There is some overlap with 
respect to human and veterinary anesthetic machines and acces- 
sories. In 1973 Fraser Sweatman's total sales cf such products 
manufactured by it and BOC were LD 3a) | 

481, While both Ohio and Fraser Sweatman seli vaporizers, 
the types made by oh are different. Fraser Sweatman makes 
almost exclusively "tec-type" vaporizers (CX 146-1), a special 
type of drug-specific vaporizer not manufactured by Ono. 
(Cosgrove 2300, 2307) Apart from vaporizers which are built 


as integral parts of Ohio anesthesia machines and not separately 


sold, Ohio makes only a single vaporizer (designed to fit Ohio 


anesthesia machines) and two simple ether vaporizers. 


(C¥—-A, Form 1754, pp. Jl-13; Cosgrove 2299-2307) Thus, apart 


from the ether vaporizers, which are old-fashioned and 
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While the findings with respect to the competitive 
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effects of this acquisition in the alleged inhalation anesthetic 


equipment market are fully applicable here, two other facts are 
of overriding importance. .ser Sweatman and Harris Lake were 
simply not competitors of Ohio in the alleged inhalation therapy 
market -- even if Harris Lake’ sales of Wright respirometers are 
moved into inhalation therapy. Moreover, Ohio was no better 
than the number six firm in the field, far behind the leader. 

It must be concluded that complaint counsel have failed to 
demonstrate that the effect of this acquisition may be sub- 
stantially to lessen competition, or to tend to createa monopoly, 
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palance of the products sought to be included. Moreover, the 
equipment and processes used are not unique to products used 
in connection with the leged markets, but are of far more 


general application. 


The products are all sold at distinct prices, and 
there iS no sensitivity to’ price changes among the various 
items except for the obvious relationships between disposable 
and reusable models of the same product and between the price 


anesthesia machine and its components. 


The eriterion of specialized vendors is not Ssatis- 
fied. There 1s no evidence of such vendors for inhalation 
therapy products. The dealers selling anesthesia equipment 
are either general hospital supply dealers or, if they are 
specialized anesthesia product dealers, they sell a broader 

of equipment than is claimed to fall in the alleged 


(Proposed Finding 409) 


While some of the testimony may indicate industry 


or public use of the terms "inhalation anesthesia equipment" 


and “inhalation therapy equipment", the record does not re- 
veal that either the industry or the public recognized any 
clearly defined group of products as falfing into either 


Indeed, there was considerable disagreement over 


the inclusion of such products as monitoring equipment, dental 
analgesia cquipment, veterinary equipment, and pulmonary func- 


tion equipment. 


Most of the products in each of the alleged markets 
have peculiar characteristics and uses. For example, anesthesia 
machines regulate the pressure and flow of gas to the patient. 
Vaporizers do neither; they achieve a desired concentration 
of anesthetic agent in a gas. And carbon dioxide absorption 
cannisters merely hold a chemical agent used for removing carbon 
dioxide from gas exhaled by the patient. Similarly, respirators 
force air or gas into a patient with a breathing insufficiency 
while humidifiers merely make whatever gas the patient breathes -—- 


including air -- moist. 


The only Brown Shoe test which is even arguably 
satisfied by the alleged medical markets is the existence of 
distinct customers. The record establishes that the principal 


"hardware" items in the anesthesia field -- anesthesia macnines, 


vaporizers and anesthesia ventilators -- are bought chiefly by 


‘ 
anesthesiologists. But the same was not shown to be true for 


all of the other products sought to be included in the anes- 
thesia field. Moreover, while the evidence demonstrates that 
there are physicians and paraprofessionals who specialize in 


treating breathing deficiencies and who use inhalationatherapy 
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Given the lack of interchangeability of the products 
claimed to be in the alleged markets and the failure to satisfy 
any of the other Brown Shoe tests, the fact that identifiabie 
groups of the medical profession buy p 1 in the alleged mar- 
kets cannot be determinative. 
sufficient to make the ( relevant economic enti- 
ties in which to test the effects of this acquisitio as it 
totally ignores the seller's side of the equation. Moreover, 
to define markets on the basis of this criterion alone would 
prove too much, as it would result in the inclusion in an anes- 
thesia market of at least all those items that are sold principally 
to anesthesiologists, including oxygen, other Gases, anesthetic 
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subpoena left definition to the responding firms in important 
measure. Accordingly, there is no reason to believe that the 
firms r nf o the subpoena defined ina on anesthetic 
equipment and accessories" in th ne 102 3; there any 
assurance that any of them def 1 n a manner consis- 
tent with the allegations of the complaint. n consequence, 
the returns are inherently unreliable. 
Second, the subpoena specifications did not indicate 
information was desired | respect to dental analgesia 
(on the face of it it would seem that such information 
Hence, it is impos- 
Such equipment made even by the 
in their subpoena returns. 
ecision is not necessary 
where there can be no quarrel 


with the broad outlines I competitive picture portrayed. 


Brown Shoe Co. v. United States, 370 U.S. 


But here it is not precision we are concer 

ability. Where the whole case turns on arithmetic, it was 
essential that the figures obtained from different companies 
be comparable and complete. Regrettably, that was not 
accomplished. The specifications were not drawn to elicit 


data that were complete, internally consistent, compatible wit! 


the allegations of the complaint, or comparable to the data 


provided by respondents. 
ped Market 


The ibpoena directed to third-party manufacturers 
of anesthetic equipment, concededly was not served on all such 
eanatncturete in the United States. In fact, the record indi- 
cates that it was served on substantially less than half. 


Hence, the subpoena returns do not provide a firm underpinning 


for a conclusion as to the total size of the alleged market. 
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Recognizing this, and lacking Census data or com- 


parable figures, complaint counsel elected to rest on estimates 
of the size of the alleged market offered by a series of in- 
dustry witnesses. (Proposed Findings 434-41) 

While we submit that such estimates are no substitute 
for proof in any Section 7 case’when more reliable methods 
exist and are not unduly burdensome, they are plainly insuf- 
ficient here. With one exception, the witnesses were not indi- 
viduals whose business experience was such as to give them 
the breadth of knowledge of the entire alleged market necessary 
to making an informed judgment. 

Mr. Schreiber of North American Draeger is with a 
tiny company that does little direct marketing, makes no dental 
equipment, and does not manufacture rubber or plastic goods, 


which are a major part of the alleged market. 
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"t{nhalation anesthesia market. 
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nal Catheter in listing firms prominent 
s reported sales place it second 
east insofar as is revealed by the subpoena 
Hence, in 
percraft there was objective evidence to corroborate the 
estimates of industrial witnesses, which is absent here, and 
there were far better grounds for concluding that the estimates 
were reasonably accurate. 


1/7 We have no y of Knowing what was the basis of the Air 
Products estimate testified to by Mr. Scott, as production 
f the underlying study for purposes of crc. 7t-examination 
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Large numver of manufacturers, St making only a few of th 
sneous products included -- makes market 
data uninformative as to the probable 
ts of an acquisition, even if it were reliable. In this case, 
"statistics and rest" approach ignores the real "structure, 
history and probable future" of the alleged market. And so the 


alone will not do. 


This Acculsition Is Lawful in any Event 


Even if it bé assumed that the “statistics and rest” 
approach may properjy be applied here and that the statistics in 
the record are sufficiently complete and reliable to warrant their 
use, no violation of Section 7 in the alleged inhalation anesthetic 


equipment market has been demonstrated. 


Given the wide range of possibillities in defining the 
alleped market, such as ineluding or excluding dental, veterinary 
or monitoring equipment, it fi to decide which of the 
numerous market share statistics is appropriate for measuring 
this acquisition against the Philadelphia National Bank standard. 
Nevertheless, even the market share data most favorable to complaint 


counsel demonstrate the lack of a violation. 


The highest market share that may be computed for Ohio 


Medical Products is its share of a market consisting of human 


anesthetic equipment and accessories, but excluding respirometers 
and other monitoring equipment --[D 63]. (Figure 25) Fraser 
Sweatman's and Harris Lake's shares of the market so defined are 
ID 64] and [D65], respectively. (Figure 25) Hence, the combined 
market shares of the three total [D 66], an increase of [D67] over 


Ohio's share alone. 


The cases decided by the Supreme Court under the Philadelphia : 
National Bank standard have not condemned an acquisition of this 


magnitude in comparable circumstances. In Philadelphia National 


Bank itself, supra, 374 U.S. 321, the Court held that 30% of the 
market was "an undue percentage share" and that a one-third in- 
crease in the concentration of business in the market's two 
largest firms, which alreauy had more than 50% of the market, was 
"a significant increase in the concentration of firms in that 


market." Id. at 363. But here, combination of Ohio, Fraser 


Sweatman and Harris Lake does not produce a 30% market share. 


Moreover, the total sales of the combination are less than 12% 
higher than Ohio alone -- hardly comparable to the one-third in- 


crease in the concentration in the two largest firms found in 


Philadelphia National Bank. 


There are only four decisions of the Supreme Court since 
Philadelphia National Bank that apply its presumption to acquisitions 
involving market shares as small as those involved here, and all of 


those are distinguishable. 


In United States v. Continental Can Co., 378 U.S. 441 
(1964), the acquiring firm had a market share of 21.9% and the ac- 
quired firm a share of 3.1%. Id. at 461. But the market involved 
in that case was highly concentrated, as the six largest firms hau 
a total of 70.1% of the business. Ibid. Here the concentration 
ratio, even if calculated on the basis of the figures in the record 


iy 
most favorable to complaint counsel, is substantially less. 
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alleged inhalation 
equipment market of Ohio, Fraser Sweatman and Harris 
Lake are below the level established in Philadelphia National Bank; 
Since there are no special circumstances warranting application 
lower standard, such as high concentration or a trend 
and since the alleged market 
complaint counsel have failed to demonstrate 


si-competitive effects in thi 
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Inhalation Th py Equipment 


everything said thus far with respect to the 


alleged inhalation anesthetic equipment market is fully appli- 


eable to the alleged inhalation therapy equipment market, we 


must not lose sight of the overriding consideration with re- 
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demonstrate pro- 
a relevant product market 


"4{ndustrial vase: 48 not a relevant line of commerce 


because 


within the meaning of Section 7. 


ai 


6 Complaint counsel have failed to demonstrate pro- 


hibited anti-competit > effects in any relevant geographic 


market. 


Complaint counsel have failed to prove a rele- 


vant medical product market because neither "inhalation anes- 


thetic equipment and accessories" nor "A1nhalation therapy equip- 


ment and accessories” is a relevant line of commerce within the 


meaning of the Clayton Act. 


Assuming that inhalation anesthetic equipment and 
accessories is a relevant line of commerce, complaint counsel 
have failed to prove that BOC's acquisition of an interest in 


essen competition or tend to create 


because: 


(a) the statistical evidence offered 
'y complaint counsel is so incomplete and 
unreliable as to make reliance upon it im- 
proper; and 

(b) in any event, the statistical evi- 


dence is insufficient to demonstrate a likeli- 


hood of the prohibited anti-competitive effect. 


9. Assuming that inhalation therapy equipment and 
accessories is a relevant line of commerce, complaint counsel 
have failed to prove that BOC's acquisition of an interest in 


Airco may substantially lessen competition or tend to create a 


complaint should be dismissed in its entirety 


spondents. 


PART IV 


PROPOSED ORDER 


IT IS ORDERED, that the complaint be, and the same 


hereby is, dismis 


espectfully submitted, 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


In the Matter of 

BRITISH OXYGEN COMPANY, LIMITED, : Docket No. 8955 
BOC FINANCIAL CORPORATION, 

BOC HOLDINGS, LIMITED, 


BRITISH OXYGEN INVESTMENTS, LIMITED 
AIRCO, INCORPORATED 


THE HONORABLE ERNEST G. BARNES, 
ADMINISTRATIVE LAW JUDGE 


AIRCO'S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND BRIEF 
Pursuant to Section 3.46 of the Commission's 
Rules of Practice for Adjudicative Proceedings, Airco, 
Inc. ("Airco"), respectfully submits these proposed 
Findings of Fact and Conclusions of Law Relating to 


Airco in the above-captioned proceeding. 


Proposed Findings of Fact 


A. IDENTITY AND BUSINESS OF AIRCO 


l. Airco (formeriy known as the Air Reduction 
Company Incorporated) is now and was in 1973 a New York 
corporation with its executive offices at 85 Chestnut 
Ridge Road, Montvale, New Jersey. (Complaint and Airco 


Answer { 16, CX-177-B) Airco has and had 11 operating 


A 6&8 


divisions each with its own separate management engaged 
in the manufacture and sale of industrial gases, 
cryogenic equipment, welding and cutting equipment, 
carbon-graphite products, electronics, specialized 
metal products, metals, calcium carbide, high-vacvum 
equipment and medical gases and equipment. (Complaint 
and Airco Answer § 17, Dillon 2584, CX~177-K, CX-177-M, 
CX-177-Q, CXh*177-T, CX-177~¥, CX-177=2-2, CX+177=-2-5, 
CX<-177-Z-7, CX-177-2-9, CX-177-Z-10) 

2. Airco's industrial gas and medical products 
businesses account for approximately 35% of Airco's total 
sales and comprise approximately 32% of the Company's 
total investment. The industrial gas business is done 
primarily through an industrial gas division with some 
gases also being sold by the welding products, medical 
products and carbide divisions. The medical products 
business is done entirely through the Ohio Medical 
Products Division. (CX-177, RAX-7, Giordano 1897-1903, 


Dillon 2583-2584, Cosgrove 2282-2283) 


3. Airco's common stock is and was traded 
on the New York and Pacific Coast Stock Exchanges. In 
June of 1973 approximately 11.4 million shares of 
common stock were outstanding (CX-177-Z-18, CX-177-D, 


CX-125-2-14, Dillon 2585) with 43,000 shareholders 


Of record. (Dillon 2585, RAX-7, p. 1} The largest 


* 9 


Single holder held approximately 3% of the outstanding 
common stock. (Dillon 2586) At that time the stock 

was trading at approximately $11 per share, had a book 
value of $23 per share and a price earnings ratio (based 
on the prior published four quarters) of eight which 
Airco forecast to be reduced to approximately 6.5 for 


the year 1973. (Dillon 2585-2586) 
AIRCO BECOMES A TARGET 
ee ee 2S Se 


4. During 1973 Airco's stock sold at the lowest 
prices and price-earnings ratios it had been selling at 
in over five years. (RAR 7, p. Si, CX-125-Z-14) Because 
of stock market conditions in general and the status of 
Airco stock in particular, Airco felt that it was vul- 
nerable to a tender offer from some other company. 
(Giordano 2033-2034) During this period there were 
numerous rumors of tender offers and takeover bids 
and Airco was frequently rumored to be the target of 


such efforts. (Dillon 2586) 


9. During June, 1973 American and British in- 
vestment bankers visited a number of companies to stimu- 
ate them to invest in American companies. (Laister 


2623-2624) One of the companies the investment bankers 


suggested as a particularly attractive target for a take- 
over bid was Airco. (Laister 2540-2541) At that time 
the investment bankers stated that Airco was going to be 


the target of a takeover bid. (Laister 2541) 


6. To enable Airco to have available the maxi- 
mum number of alternative choices in the event that a 
tender offer was forthcoming and so that Airco's Board 
could exercise a judgment for their shareholders as to 
the merits of any tender offer with the least amount 
of pressure on the decision, Airco updated an old plan 
for responding to a tender offer. (Dillon 2587) Airco's 
Board felt it had a duty in any tender offer to express 
a view on the adequacy of the price offered for the stock 
and whether significant stock ownership by the company 
making the offer would be helpful or harmful to the 


future conduct of Airco's business. (Dillon 2607-2608) 
INITIAL DISCUSSIONS WITH BOC* 


7. Over the years prior to 1973, Airco and 


BOC had had a number of commercial contacts. As a result 


of these contacts, various members of the senior manage- 


ments of BOC and Airco became acquainted with one another. 
(Dillon 2585, Giordano 1933-1936, Laister 2537, Smith 


bi2d) 
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* The British Oxygen Company, Limited, BOC Financial 
Corporation, British Oxygen Investments Limited and 
BOC Holdings Limited are referred to collectively 
herein as "BOC". 


8. BOC learned in June 1973 of the rumors re- 
lating to an impending takeover bid for Airco, 
(Laister 2541) Shortly thereafter, a Managing director 
of BOC discussed Airco's vulnerability to such a bid 
with a Vice-President of Airco during a secial occasion. 


(Smith 1721, Laister 2542-2543) 


9. Because of Airco's concern about its vul- 
nerability to a tender offer, Airco had its President 
contact the Chairman of BoC during the President's next 


visit to Europe to determine the basis for the statements 


made by the BOC managing director and to explore whether 


BOC was interested in a closer association with Airco. 
(Giordano 2033-2034) Airco's President and BOC's Chairman 
decided that a meeting of senior managers would be held 

to acquaint Airco and BOC with the nature of the other's 
business and to exchange preliminary financial information 
respecting the two companies. (Giordano 1972, Cx-78-a, 


Laister 2546-2547) 


10. A meeting was scheduled in New York starting 
on July 25, 1973 between working parties of senior execu- 
tives from Airco and BOC. (CX-86) Prior to attending the 
meeting both sides prepared information relating to 
their sales, profits and capital investments which 
was to serve as a basis for discussions at the July 


25 meeting. (CX-~301, RAX-83) 


ll. Prior to the exchange of information, BOC and 
Airco entered into an agreement dated July 25, 1973 which 


contained the following provisions: 


"Each of us haS accepted and will accept and 
keep such information in confidence and has 
restricted and will restrict its distribu- 
tion to those of our respective employees 
and agents who need to know such information 
for the purpose of evaluating the other's 
business and who have been informed of the 
terms and conditions of this understanding 
as to the confidential nature and treatment 
of the information and directed to comply 
therewith. 


"The information will be held in confidence 

and not disclosed to any third parties (in- 
¢luding our respective affiliates) for a period 
of five years from the date of this letter, and 
each of us will take necessary and reasonable 
precautions to prevent any such disclosure 
during that period, and to destroy or i:eturn 
all copies of such information and of documents 
incorporating any substantial part thereof 

as and when requested by the other party. 
During the same five year period, neither 

of us will use such information for commer- 
cial purposes without the written consent of 
the other party.” 


* * * 


"[I]t is agreed that, except with the 
prior approval of the Board of Directors of 
the other party, neither party will make, or 
authorize or permit any of its affiliates to 
make, a tender, exchange or Other offer for any 


securities of the other for a period fe) ive 


(5) years from the date of this letter." 


(CX-99) (emphasis 


A . 
64.5 


Airco sought and obtained this agreement because of the 
confidential nature of the information to be exchanged 

and because such financial information might help another 
company evaluate whether, and at what price, to make a tender 


offer for Airco stock. (Giordano 1972-1973) 


12. At the July 1973 meeting Airco and BOC 
exchanged historical and current information relating to 
sales, profits and capital employed. BOC also provided 
to Airco some previously completed five year forecasts 
for the BOC Group. (CX-301, Laister 2547) Airco produced 
for BOC some arithmetic extrapolations of its present 
sales to the year 1978 based solely on current estimates 
of market share and projected industry growzh. (RAX-83, 
Giordano 1975, Laister 2549) No customer lists, trade 
secrets, formulas, know-how, manufacturing process or 
confidential business information was exchanged between 
Airco and BOC. (Giordano 1976-1977) During the meeting 
a number of problems, relating to any possible closer 
association between Airco and BOC, were identified for 


consideration at future meetings. (CX-127, Laister 


2549-2550) 


13. In September and October the Chairmen of 


Airco and BOC had two wide-ranging discussions on the 


possible forms of closer association and the merits of 


each. (CX-95, CX-98) 


CURTISS-WRIGHT'S FIRST OFFER 


14. Consideration of the problems identified 
at the July meeting was interrupted when, on November 
2, 1973, the Chairman of Curtiss-Wright Corporation 
informed Airco's senior officers that his company was 


prepared to make a tender offer for 2 million Airco 


shares at a price 25% over the then market price, or 
approximately $16-$17 per share. (Dillon 2588, 2611) 
Airco's executives responded by stating that they would 
have to convene a meeting of the Airco Board of Directors 
to consider the Curtiss-Wright proposal and consult their 
advisers before making a substantive response to the 


Curtiss-Wright statement. (Dillon 2589) 


15. Airco conducted an intensive study of 
Curtiss-Wright with the assistance of Airco's investment 
bankers, accountants and internal staff (Dillon 2589- 
2590) and invited Curtiss-Wright to make a presentation 
to the Airco Board of Directors about the proposed tender 
offer. At the time of the Board meeting the various 
Airco advisers had concluded that the price to be 


offered by Curtiss-Wright was inadequate and that Airco's 


business would be harmed by a closer association with 
Curtiss-Wright because, among other reasons, Curtiss- 
Wright's Operating earnings and Capital expenditures had 
Steadily declined, because their reputation as a sup- 
plier to the aviation industry was on the decline, and 
because they had no success in assisting the companies 
they acquired. (Dillon 2592-2594) Aircn had also con- 
Cluded that a successful Curtiss-Wright offer would 


effectively preclude any closer association with any 


other company, including BOC. (Dillon 2599) 


16. Airco's Board of Directors heard a 
presentation from Curtiss-Wright's Chairman as well as 
presentations from the Chairman of British Oxygen 
Company and the Chairman of Southern Natural Resources. 
(Dillon 2594, 2591) The latter two companies were 
invited to address the Board because they indicated 
that they were both considering an offer for Airco 
Stock, although they were unable to make a specific 
Proposal at that time. (Dillon 2594-2596) Airco's 
Board of Directors concluded that an offer by Curtiss- 
Wright at a price of $18 or less should be opposed. 
(Dillon 2594) Airco's Board also decided to reconvene 
to consider any definitive offer from BOC or Southern 


Natural Resources. (Dillon 2594-2595) 
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17. Airco's Chairman informed Curtiss- 
Wright's Chairman of the decision by the Airco Board 
and the latter responded that Curtiss-Wright would not 
make the offer under those circumstances. (Dillon 2595, 


Laister 2551) 
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18. Airco and BOC thereafter returned to a 

study of the various problems identified in July which 

had to be resolved prior to any decision about a closer 
association between the two companies. (Smith 1725, 
Dillon 2595-2596) Working parties were set up to examine 
the various forms of closer association and to isolate tiv 
problems. (Dillon 2595-2596) At that time it was antici- 
pated that additional meetings would take place after 


the first of the year, 1974. (Dillon 2596) 


19. On December 3, 1973 Curtiss-Wright, 
without additional consultations or discussions with 
Airco, made a public tender offer for 2.4 million shares 
of Airco's common stock at $18 per share. (Dillon 2594- 
2598, 2601, CX-125-Z-14) Airco notified BOC of the 


Curtiss-Wright offer. (Laister 2551, Dillion 2597) 


20. Pursuant to the previously obtained Board 


authorization, Airco opposed the Curtiss-Wright tender 


offer (Dillon 2596-2597) and recommended that Airco's 
shareholders not accept it. (Dillon 2606, Giordano 
2013-2014) On December 4, 1973 Airco sent a letter 


shareholders urging them to reject the Curtiss- 


Wright offer and asking them to wait to consider 


possible alternatives to that offer. (CX-125-Z-9) 


F,., FURTHER DISCUSSIONS WITH BOC; 
AIRCO'S CONSENT 

21. At the same time Airco intensified 
discussions with BOC concerning BOC's interest in 
closer association with Airco because Airco expec 
BOC would offer the Airco shareholders a higher 
and because, in Airco's view, BOC was a far better 
prospective partner than Curtiss-Wright. (Giordano 
2013, Dillon 2598, Smith 1727, Laister 2551-2552) 


BOC decided to make a tender offer for Airco stock at 


$20 per share. (Laister 2552) 


22. Prior to and as a condition to Airco's 
Board granting its consent under the terms of the 
July 25 agreement to a limited tender offer by BOC, 
Airco obtained significant limitations on BOC's actions 
and protections for Airco's shareholders that were 
incorporated in an agreement dated December 10, 1973. 
(Dillon 2600-2601) Under that agreement Airco only 
consented to the specific tender offer BOC made on 


Necemher 10, 1973. (CX=108-A ¥ 1) By its terms 
Li 


that offer limited BOC to purchasing no more than 
4 million Airco shares at $20 per share. (CX-125-Z-10) 
Unless some person other than BOC acquired 20% of Airco's 


stock or some new tender offer was filed for Airco stock, 


+ 


the limitation in the July 25 agreeme 1 BOC making 


offer for Airco sto: ‘continued in full 


The December 10, 1973 agreement between 
also provided additional p)otections for 


shareholders as follows: 


"Airco agrees that so log as BOC holds or 
owns directly or indirectly 1,000,000 or more of 
the outstanding shares of ‘.irco, the Board of 
Directors of Airco, at each meeting of shareholders 
of Airco for the election of directors, will 
nominate persons recommended by BOC in the number 
which bears the same celationship to the total 
number of persons to be nominated as the number of 
shares of common stock of Airco held by BOC bears 
to the total number of outstanding shares of 
common stock of Airco. 


In the event that BOC directly or indirectly 
acquires ,400,000 or more of the outstanding shares 
of Airco, BOC has the intention of inviting George S. 
Dillon and Richard V. Giordano to become members 
of the Board of Directors of BOC. 


h 
i 

ie 
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BOC or any BOC subsidiary or associate company 
will not transfer, except to BOC or a BOC subsidiary 
Or associate company (by sale, assignment, or other 
disposition), any Airco shares owned by it, without 
first giving Airco the right within a reasonable 
period of time to purchase or designate a purchaser 
for such shares in whole, for cash in an amount 
equivalent in value to the consideration for which 
BOC Financial or such subsidiary or associate of 
BOC proposes to sell such shares to the proposed 
transferee." (CX~108-A) (emphasis added) 


24. The December 10 agreement was important 
for Airco's shareholders because it reaffirmed and re- 
inforced that Boc could not in the future acquire any 
Airco shares above 4 million without the consent of 
Airco. (Dillon 2600) In addition the agreement limited 
the number of BOC representatives on Airco's Board and 
gave Airco a direct voice in the management of BOC, 
Airco's largest Shareholder. Finally, the agreement 
gave Airco the very important right, if BOC decides to 


transfer its Airco shares, to purchase or designate a 


purchaser for those shares. (Dillon2600-2601) 


G. BOC'S TENDER OFFER 
padi AI olden he oe EN 


25. On December 10, 1973 Boc made a tender 
offer to shareholders of Airco for up to 4 million shares 
of Airco common stock at $20 per share. (CX-125) Airco's 
Board of Directors permitted Airco's transfer agent to 
Mail; at BoOc's expense, the BOC tender offer to Airco's 
Shareholders so that they would have sufficient time to 
consider the $20 offer from BOC prior to having to 
decide whether to tender their shares at $18 to 
Curtiss-Wright whose offer had already been pending 


for one week. (Dillon 2602, Giordano 2014) 


26. Airco's Board did not recommend that 


Airco's shareholders accept the BOC offer or endorse its 


price or terms. Airco's Board believed each share- 
holder should make his own decision concerning BOC's 
offer. (CX-125-2-9, Dillon 2601-2602, 2605, Giordano 
2014) Airco itself sold none of its shares to BOC and 
neither did its Chairman or President. (Dillon 2605, 


Giordano 2017) 


27. The BOC tender offer was oversubscribed 
(Smith 1727) and pursuant to its terms the shareholders 


who tendered to BOC had their tenders pro-rated. (CX--125- 


2-10) As a tesult,’Airco had approximately the same number 


of shareholders after the tender offer as it did prior to the 


offer. (Dillon 2602, .RAX-7) 


28. After completion of the BOC tender offer, 
Airco expanded its Board of Directors from 12 to 16 
members and elected 4 BOC representatives to fill the 
newly created vacancies. (RAX-7 p. 3, Giordano 


2015-2016) 


H. AIRCO'S PRESENT POSITION 


29. Airco and BOC have considered various 
forms of closer association. However at the time of 
trial, and quite apart from the pendency of this pro- 
ceeding, the problems raised in July of 1973 have not 


been resolved. (Dillon 2602-2603, Laister 2616-2617) 


ne Ge Legal Analysis 


A. Introduction and Summary 


The complaint charges Airco with a violation of 
Section 5 of the Federal Trade Commission Act.* This 
claim is based exclusively on two agreements between Airco 
and BOC, dated July 25 and December 10, 1973. The July 25 
agreement precluded BOC from acquiring any Airco shares and 
the December 10 agreement permitted BOC to purchase from 
the public up to but no more than four million (approximately 


35%) of Airco's outstanding shares. 


Complaint counsel have conceded that if they are 
unable to establish a violation of Section 7 of the Clayton 
Act by BOC, then no violation by Airco of Section 5 of the 


Federal Trade Commission Act can be found. (Tr. 463-467) 


It is Airco's contention that: (1) no Section 7 
violation can be found so there has been no Section 5 viola- 
tion; and (2) even Lf BOC is found to have violated Section 7, 


still no Section 5 violation by Airco can be found. 


* The complaint is ambiguous as to whether Airco is also 
charged with a violation of Section 7 of the Clayton Act 
(see complaint, para. 28). However, complaint counsel did 
not make such contention during the hearing (Tr. 462-464) 
and any such allegation is unfounded. See, e.g., Dean 
Foods Co., 70 F.7.C.1146, 1290 (1966). 
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respec 
rely upon the proposed 
submitted 
hriefly sum- 
mari zeé ts position in this d and will nen present 


fontent 


Complaint Counsel Failed to Establish 
a Section 7 Violation by BOC 
erences statements aancnanasamsies: mllaaes: 


the Clayton Act provides as follows: 


10 corporation engaged in commerce 
acquire dir ly Or indirectly, the 
any part of the stock or other 
pital and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or any 
part of the assets of another corporation 
engaged also in commerce, where in any 
line of commerce in any section of the 
country, the effect of such acquisition 
may be substantially to lessen competition, 
or to tend to create a monopoly.” 15 U.S.C. 
The complaint herein alleges there were 
Secticn 7 violations in four alleged lines of commerce 
industrial gases, inhalation anesthetic equipment, 
inhalation therapy equipment, and medical pipeline 
systems.* During the course of pretrial, complaint 
counsel withdrew any allegations with respect to the 
medical pipeline systems market. (Te) (DSS) THUS, 


three national product markets remain in contention. 


* Complaint counsel during a pretrial conference disavowed 


any claims relating to a welding equipment market despite 


the allegations of paragraph 27(f) of the Complaint. (Tr. 135) 
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Complaint counsel conceded that BOC was not en- 
gaged in the industrial yas business in the United States and 
predicated their contention that a violation occurred in this 
market on the doctrine of potential competition. On the 
other hand, complaint counsel contended that BOC, through 
two recently acquired subsidiaries, was actually engaged in 
the inhalation anesthetic equipment and inhalation —hcrapy 
equipment markets in the United States and th-- in tnese alleged 
lines of commerce BOC's acquisition of Airco stock substan- 


tially lessened actual competition. 


1. No Lessening of Potential Competition 
Has Been Shown in the Alleged Industrial 


Gas Market 
eee 


Complaint counsels' claims about the industrial gas 
market are defective because (a) no product or geographic markets 
were established and because (b) BOC was neither a perceived 
potential entrant which exerted a procompetitive effect by 
its presence outside the market, nor an actual potential 
entrant. 


No Product or Geographic Markets Have 
Been Shown 


The record herein indicates that industrial gases 
is neither a single product nor a national market.* While 


the evidence shows that witnesses from the industry use the 


term “industrial gases", they each use it in a different fa- 


* Complaint counsel has Specifically disavowed any intention 
of seeking to prove violations in any product or geographic 


Sub-market. (Tr. 278) 


17 


shion and mcst simply to desianate those aases which his com- 
panv marketed. Such a catch-all phrase cannot be used as the 
predicate for finding a product market. See Sterling Drug, 

80 F.T.C. 477, [1970-73 Transfer Binder] Trade Reg. Rep. 


79-961 at 22 369,. 23,978 14972 )..% 


It is clear that except for the atmospheric gases 


the gases encompassed within the generic term industrial gases 


as used by complaint counsel are produced in significantly dif- 


ferent fashions. Furthermore, uses for these gases, ranging 


Reflecting these facts, the gases are marketed in 
O38) : oie “ 
entirely different fashions. For example, the two companies 
ling the largest quantities of carbon dioxide, namely 
sa Liquid Carbonic and Chemetron, do so through divisions entirely 
separate from the rest of their industrial gases, whereas the 
two largest companies in the industrial gas field, Union Car- 


bide and Air Products, sell virtually no carbon dioxide at 


C 


The record also clearly shows great variances in 
delivery metnods of the same gases to different customers and 


different uses, Thus, the enormous users of industrial 


* The Standard Industrial Classification cannot be used as 

a predicate for a product market without a showing of the 
basis for the classification, particularly where the SIC 
category used differs from the Complaint's definition of in- 
dustrial gas. Compare Complaint {4 1(a) with CX-296, CX-300 


and Office of Management and Budaet, Standard Industri 
Classification Manual 1972 111 (1972). See Crown gelterbach 
Corp. v. F.T.C. 796 F.2a 800, 807 (Sth Cir. 1961), cert. denied, 


370 0.8. 947 (1962). 


gases purchase such in gaseous form delivered through pipe- 
lines. These consumers, such as the steel companies, in 
reality purchase the construction of and output from an air 


separation plant, rather than just specific product. 


Other large users, whose consumption does not justify 
the construction of a plant, purchase industrial gases in bulk 
liquid form delivered by rail or truck. Finally, the small or 
retail user will purchase such gases in gas form in small 


cylinders. 


The means of production and delivery to these three 
different types of customers, the uses to which the gases are 


then put, and the prices charged, are so disparate that any 


line of commerce attempting to encompass more than one of them 


has no economic validity. 


Unanimous testimony throughout the hearing also 
showed the geographic radius of effective competition is as 
disparate as the uses of the various gases. Helium is shipped 
across oceans while tonnage oxygen is limited by the length of 
a pipeline. Merchant oxygen and nitrogen from an air sep- 
aration plant are usually sold within a 250 mile radius while 
argon from the same plant can be economically sold across the 
country. Different producers engage in separate geographic 
markets and no evidence was introduced to indicate any char- 
acteristics of these markets, much less any lessening of any 


competition therein. 


In short, complaint counsel failed to establish 
that industrial gases constitute either a relevant product 
market or, if such a market did exist, that it was a national 
rather than a number of regional markets. This failure in 


ana of itself constitutes grounds for dismissal of the com- 


plaint. See United States v. Marine Bancorporation, 5 Trade 
Req. Rep. (1974 Trade Cas.) 475,125 at 97,028 (U.S. June 26, 
1974); United States v. du Pont & Co., 353 U.S. 586, 593 
(1957); Brown Shoe Co. v. United States, 370 U.S. 294, 324 


Sterling Drug, Supra. 


BOC Was Not a Perceived Potential Entrant 
Exerting a Procompetitive Effect or an 
Actual Potential Entrant 


Complaint counsel contend that BOC was a potential 
entrant that had some substantive procompetitive effect on 
the industrial gas market simply by its perceived existence 

cide such market, and that BOC as an actual potential en- 
trant would have entered the market de novo or by a "foothold" 
it had not acquired an interest in Airco, and 
would thereby have increased competition. 
The Supreme Court has recently stated the factors 
to be used in determining the specific effect upon the pre- 


merger market a perceived potential entrant must have before 


1 merger involving it violates Section .7? of the Clayton Act: 


"In developing and applying the doctrine [of poten- 
tial competition], the Court has recognized that 

a market extension merger may be unlawful if [1] 
the target market is substantially concentrated, 

[2] if the acquiring firm has the characteristics, 
capabilities and economic incentive to render it 

a perceived potential de novo entrant and [3] it 
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the acquiring firm's premerger presence on the 
fringe of the target market in fact tempered oli- 
gopolistic behavior on the part of existing parti- 
cipants in the market. In Other words, the Court 
has interpreted §7 as encompassing what is com- 
monly known as the ‘wings effect! - the probability 
that the acquiring firm prompted premerger procom- 
petitive effects within the target market by being 
perceived by the existing firms in the Market as 
likely to enter de novo." United States v. Marine 


Bancorporation, Supra, at 97,031. 


The Court went on to analyze the prerequisites for 
application of the doctrine of perceived potential entry 
and said: 


"[t]he doctrine comes into play only where there 

are dominant participants in the target market engag- 
ing in interdependent or parallel behavior and with 
the capacity effectively to determine price and total 
Output of goods or services". Id. at 97,033 


The testimony showed that the industrial gas busi- 
ness is not an oligopolistic market where the sellers are able 
to maintain prices above a competitive level*. Clear evidence 


Showed extremely low rates of return and declining unit prices. 


The capital intensive nature of the industry and 


cS EESRSSEn eens 


* In that regard complaint counsel seem to rely solely on 
concentration ratios, Wholely apart from the economic un- 
reality of this approach (See United States v. General Dyn- 
amics Corp., 5 Trade Reg. Rep. (1974 Trade Cas.) ¥ 74,967 

at 96,301 (U.S. March 19, 1974)) the record Clearly demonstrates 
that in fact concentration has been decreasing in the indus- 
trial gas market and, when measured by the best available 
statistics, is nowhere near the level alleged in the complaint. 


const 
largest customers, 
companies in the 
and Section 7 of t 


(1965); Note, 


Potential Co mpetition 


timony 


Unanimcus 


an extreme high 


had never made 


xroduction decision, 


decision 


Complaint cc 


"hard evidence” 


Cc sorporat lon, 


and disciplinary 


965, 3 


could over a 


ant threat 


market. 


he Clayton Act, 78 Harv. hl. 
United States v. Falstaff Brewing Corporation: 


r by witnesses 


degree 


single 


predicated in 


ef a wings effect by boc, 


supra, at 97,037) much less an actual, 
effect on prices, 
Trade Reg. 


period of time 


f backward integration by the industry's 


eclude oligopolistic behavior by the 


See Turner, Conglomerate Mergers 


Rev. 1313, 1363 


n Re-examined, 72 Mich. L. Rev. 837 


from the industry indicated 


competition. 


oo 


of the United States 


c 


pro-competitive effec 


BOC outside the market 


no such effect in tact 


witness was asked the question 


a pricing decision, a Market 


or a research and devel- 


any way upon his perception of 


nt into the market. 


insel totally failed to produce any 


(U.S. v. Marine Ban- 


existina 


See General Mills, iInc., 


Rep. (1974 Trade Cas.) 4 20,457 


While no question exists but that BOC 


and at great expense have entered 


the United States industrial gas business in a fashion 
other than acquiring stock in Airco, the overwhelming 
evidence (discussed below) indicates that BOC would not 
have done so, and the companies in the industry never 


acted in the belief that BOC would enter. 


A review of the evidence also shows that complaint 
counsel have not proved that BOC was an actual potential 
entrant into the industrial gas market. As Justice Marshall 
Said in Falstaff: 


"Obviously, the anticompetitive effect of such 
an acquisition depends on the possibility that the 
firm would have entered de novo had it not entered 
by acquisition. If the company would have remained 
outside the market but for the possibility of entry 
by acquisition, and if it is exerting no influence as 
a perceived potential entrant, then there will norm- 
ally be no competitive loss when it enters by acquisi- 
tion. Indeed, there may even be competitive gains to 
the extent that it strengthens the market position of 
the acquired firm. Thus, mere entry by acquisition 
would not prima facie establish a firm's status as an 
actual potential entrant." United States v. Falstaff 


Brewing Corp., 410 U.S. 526, 561 (1973) (Concurring Opinion) 


The clear testimony of BOU executives was that 


BOC would not have entered the U.S. market. Even more 


important is the fact that extensive documentation exists 


to support that testimony which documentation was prepared 
long before this proceeding commenced or the Airco trans- 


action arose. 


BOC could 
states 
"foothold" acqui- 

very "barriers 


(Com- 


timony showed that the industrial gas busi- 


capital intensive and competition therein was 
that an expenditure of $240 million on a 


} 
z 


produced for BOC after ten years 


71d 


Only a small market share, which in itself would Only have 
given BOC a minimal return. In short, the attempt would not 


have been economically worth the effort. 


Furthermore, no evide > exists that any small indus- 
tria’ gas company in the United States constituted anything 


more than a "peripheral foothold (which] cannot be viewed as an 


economically feasible method of entry." U.S. v. Marine Bancor- 
Se Sancor= 


Oration, supra, at 97,036. The companies trotted out by the 
staff and cited as potential footholds (even if they were real- 
istically available for purchase, which was not proved) could 
never have provided BOC with anything other than, at a terribly 
high price, a minor entry into a regional market which could 
Only be maintained by the kind of family service previously 
provided by such company. Clear evidence indicated that any 
attempt to expand such small companies would have given BOC 

no advantage over a de novo attempt to enter the market. 

See Missouri Portland Cement Vv. Cargill, 5 Trade Reg. Rep. 

(1974 Trade Cas.) 4 75,113 at 96,956 (2d Cir. June lo, 1974), 
petition for cert. filed, 43 U.S.L.W. 3017 (U.S. vuly 23, 


1974) (No. 73-2014). 


All this is perfectly in accord with the conclusion 
BOC itself reached, after an exhaustive study of the u.s., 
industrial gas market - the Perham-Greenfield Seport.. BOC 
firmly decided, at its highest level, that it could not, 
and would not attempt to, enter the market. No material con- 


trary evidence exists and nc contrary finding can be made. 
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demonstrate 


ompanies, 


Of 
medical pipeline systems 


4 A ee 


abandoned 4d Lng pre- 


& faa 


The largest part of Harris Lake‘s sales is com- 
prised of the so-called Wright respirometer. The evidence 
is unequivocal that Ohio does not sell any kind of respiro- 


meter. 


Fraser Sweatman's principal sales items are dental 
analgesia machines, anesthesia vaporizers and veterinary 
anesthesia machines. Ohio does not make dental analgesia 
machines. Ohio has just recently begun manufacturing a 
relatively small number of anesthesia vaporizers, either 
built into or to be used with its anesthesia machines, but 
goes not make the so-called "tec type” vaporizer made by 
Fraser Sweatman. Indeed, Ohio purchases such vaporizers 


from Fraser Sweatman. 


Ohio does make and sell anesthesia machines and 
ilarris Lake assembles and sells the BOC~manufactured 
"Boyle Table" anesthesia machine and Fraser Sweatman sells 
ae few veterinary anesthesia machines. However, the grand 
total of such sales by the BOC subsidiaries in 1973 was 


Under $500,000: 


Thus, there was no substantial actual competition 
between Ohio, on the one hand, and Fraser Sweatman or Harris 
Lake, on the other hand. Moreover, complaint counsel have 
utterly failed to establish any universe of sellers, products 
or sales within which to judge the small amount of competi- 


tion they allege did exist. 


The only evidence in the record as to the size of 


the two alleged medical product markets 18 information from 


respondents and certain third parties chosen by complaint 


ce 
8) 


counsel to be subpoened, and qualified guesses permitted 


be aiven by a few industry members. |The record contains 

sales information about some 26 third party firms in the 

lleged inhalation anesthetic market and about some 28 

third party firms in the aileged inhalation therapy market. 
‘re is also evidence that at least 43 additional firms 

items in the former alleged market and 24 

n the latter, about none of which is there any sales Lia 


formation in the record. 


1s show that the responding 


The subpoena retur 


firme did not answer in any uniform manner and were Co some 


extent arbitrary in their product classifications ce. os 


respirators). It is highly likely that many returns omitted 


sales of products listed on other returns. This confusion 


san he seen by the items listed in the catch-all Po ene yt 


Thus, the returns, and indeed the record herein 


Category 


itself, show no sales figures for many products which 


witnesses testified would have to be included in any broadly 


ned market such as alleged by complaint counsel, 


cluding intermittent positive pressure breathing devices 
("IPPB" equipment), pulmonary function equipment and the 
various kinds of monitoring devices used during surgical 
procedures.* As the Commission has said: 
"The search for a proper line of commerce in which 
to measure the effects of a merger is too important 
to be left to speculation.” Sterling Drug Inc., 
Supra, at 21,977. 


One thing that is clear from the subpoena returns is 
that few of the firms in either alleged marke sell more than 
a very few Of the dozens of products included and there are 
no really "full line” séllers. . Additional y, the record 
establishes that no large capital investment, sophisticated 
technology or huge sales force is needed to enter the alleged 
markets. The resulting ease of entry and large number of 
companies already in the markets shows that no substantial 


lessening of competition could have occurred as a result of 


the acquisition here in question, Id. at 21,979. 


In sum, complaint counsel have not proved their 
alleged medical product markets and in any event have shown 
no actual competition hetween Ohio and the BOC subsidiaries 
in the alleged inhalation therapy market and only the most 
insignificant amount of competition in the alleged inhalation 


anesthetic market. 


* Indeed, the evidence shows that inhalation therapy is but 
one small and really artificial subsection of the respira- 
tory care field. 


1373, 


agreement 


2ements were fully disclosed and never 


deception can be made. See CX-125-2-15, 


;' contention must, therefore, be that 


agreements are “unfair methods of competition” 


r practices". Absolutely no specific 
delineation of this contention has ever been offered by 


complaint counsel. 


United States Court of Appeals for the 


commented as follows 


respect to the Commission's ability promulgate 


defining 


Commission is hardly free to write 
Law of consumer protection and anti- 
Statutory standard which the rules 
with greater particularity is a 
National Petroleum Refiners 
f.7.C., 462 F.20 G72, 683 i6.c. 
Cir. 1973), cert. denied, 39 L. Ba. 2a 307) 


(February ac). 


eh a 
P 


The Commission itself described the factors which 


should be considered in determining whether a particular act 


OY practice is "unfair": 


"(T]he factors that determine whether a 
particular act or practice should be forbidden 
on this ground are as follows: (1) whether the 


Statutory, or other estabiished 
concept of unfairness; (2) whether it is immorai, 
unethical, oppressive, or unscrupulous; (3) whether 


> even if there is no 
specific precedent for Proscribing it. The wide 
variety of decisions intervreting the elusive 
concept of unfairness at least makes clear that 
a method of selling violates Section 5 if it is 
exploitative or ineguitable and if, in addition 
to being morally objectionable, it is seri i 
detrimental to consumers or others. Beyond this, 
it is difficult to generalize. 


} Loam 
pecome 


The two agreements 


and provided Airco' 


ctections, 


s10On 


and preventing 


5f fair dealing 
unjustifiable 


with approval by 


eis' concession 


Airco would 
to establish a violation of 


Sec- 


Clayton Act 


is the only public 


might rely. 


ut such agreements BOC would have 


cash tender offer for all tne stock of Airco. 


limited BOC's rights to make such an offer 


s shareholders with valuable additional pro- 


Without the agreements BOC could have acquired an 


unlimited amount of the outstanding Airco st 


ock. With the 


agreements, BOC is limited in its acquisition to a specific 


amount. If that acquisition violates Section 7, the agree- 


ments limited the amount or extent of that violation, 


‘hich would not otherwise exist 


Airco entered into the July 25th agreement with 
specifically to endure that BOC would keep confidential 
information it received and to ensure that BOC would 

not be able to use such information tender for Airoc's 
stock without the prior approval of Airco's Board of 
Directors. (APF-11) The effect of the July 25th agreement 
to prohibit BOC from what it otherwise could have done, 
namely tender for Airco's shares irrespective of the views 


of the Airco Board of Directors. 


The second agreement with BOC,dated December 10,was 


Cntered into in a particular conte which has to be 


examined 
to understand both the import of the =nt and its con- 


sequences to Airco shareholders. Curtiss-Wright had informed 
Airco of its intention to tender for Airco's comnon stock. 
(APF-14) After hearing the presentation by Curtiss-Wright's 
representative and obtaining the results of a detailed Study by 
Airco's advisers about Curtiss-Wright, Airco's Board of 


Directors concluded that the proposed tender offer by Curtiss- 


shareholders for 


First, the proposed 


y higher book 

(APF-16) Second, Airco 

uded that a closer association between Curtiss- 

co would be harmful to Airco's business. (APF- 
of Director: nsente Oo a limited BOC 

9's shareholders $2 more 


offered and because Airco's 


tér prospective partner than 


that 
shares without the consent of 
(APF-22, 24), limited the number of 
s Board and gave Airco a direct 
re 


Airco 


largest shareholder. (APF-24) 


‘ly insured the ability of Airco management 


the interest of all the share- 
type of protection for the 
that the so-called Williams 
U.S.C. §78n (d)-(e); Comm. on 


Disclo: a Of Corporate Eqult 


In Corporate Takeover Bids, S. Rep. No. 350, 


R fel 


90th Cong., lst Sess. 1-4 (1967); Aranow & Einhorn, Tender 


Offers for Corporate Control, 64-69 (1973). 


The December 10 agreement also gives Airco a right 
f first refusal should BOC decide to dispose of its holding 
in Airco stock. Exercise of this right would effectively 
reinstate the status quo ante for tendering Airco shareholders 
because of the pro ration during BOC's tender offer; in other 
words, each tendering shareholder, although holding fewer 
shares would own approximately the same proportion of the 


company as he did before the BOC tender. This right provides 


the kind of option for Airco to protect its shareholders that 


Airco's Board sought when it first developed its pian to 
respond to a tender offer. At the same time the possibility 
of such’ a purchase of its own stock by Airco could not in 
any way conflict with the policy underlying Section 7 of the 


Clayton Act. * 


* Such rights of first refusal are valid and consistent 
with public policy: 


"According to the weight of authority, an agreement 
between a stockholder and the corporation giving the 
latter an option to purchase his shares before offering 
them to others is valid as between the parties and as 
against transferees with notice." 12 Fletcher Cyc. Corp. 
§5461.6 at 214 (Perm. Ed. 1971) and cases cited therein 
at note 3; Allen v. Biltmore Tissue Corn,, 2 N.Y. 2d 

934 » 291 NiE. fa 812, 161 N.Y.8. 24 418 (1967), 


Similarly the provisions of the December 10 agreement 
respecting the election of directors are enforceable and 
not against public policy. Cf. Lockley v. Robie, 276 App. 
Div. 291, 295, $4 N.¥.S.2d 335, 338 (4th Dept.), modified 
On other grounds, 301 N.Y. 371, 93 N.B. 24 695 (1950). By 
its terms the agreement is governed by New York Law. CX-108B 


consented to the lim- 
were clear. Either 

possible bargain with BOC to 

s shareholders in any subsequent closer association 
ss-Wright (whose tender offer had already been out- 
a week and which Airco had decided would not be 
partner) would obtain a very substantial posi- 
protections 

and at a price which the Airco 

inadeguate. (APF-16) 


better altern- 


recommendation 


AGA L 


Complaint counsel's analysis of the public policy 


plication of the two BOC-Airco agreements, tracking as it 


the analysis in Dean Foods,Co. 70 F.T.C. 1146 (1966), ignores 


both the facts of the Dean Foods case and the nature of the 


agreements between Airco and BOC. 


The first and most obvious distinction with the 
facts in Dean Foods is that Airco has sold nothing to BOC, 
nor is there any agreement between Airco and BOC calling 
for any sale by Airco of assets, stock or anything else to 


BOC. The second and mo Fundamental distinction is that 


in Dean Foods the acquired company made possible the acqui- 


Sition which violated Section 7 of the Clayton Act. With- 
out the agreement in Dean Foods the acquiring company could 
not have made the purchase which was found to have violated 


Section 7. 


Here, the agreements have exactly the opposite 
impact from the agreement in Dean Foods. If there had been 
no agreement between Airco and BOC, BOC could have acquired 
even more Airco stock from Airco's public shareholders by 
tender offer or otherwise. An analysis of the public policy 
implications of the two agreements between Airco and BOC 
must inevitably lead to the conclusion that those agreements 
are consonant with the policies enunciated in the Williams 
Act and the case law and are not inconsistent with the policy 
of Section 7 of the Clayton Act. Accordingly the agreements 


do not offend public policy. 


Tharo have been no allecations, much less any 


proof, that the agreements are unethical, unscrupulous, im- 


moral or oppressive ‘unfair"” under 


OMMLSsion. 


Commission's third factor, there are 


allegations that BOC's acquisition of Airco stock caused 


injury to consumers and competitors. (Complaint { 27) 
That paragraph also alleges that by means of the agreements 
"Airco and BOC undertook to eliminate the potential and ac- 
tual competition between Airco and BOC." The two agree- 
ments were not an undertaking to eliminate competition be- 
cause without the agreen s BOC could have acquired the 
same or larger amounts of Airco stock. Airco did not agree 
to eliminate competition, and there is no proof or charge 
the record that the agreements caused any injury on any 
Finally, complaint counsel made no attempt to 


less to consumers. 


considered in light of the three factors the 


tt 


Commission adopted to determine whether an act is "unfair," 


Airco 's cc joes not fall within the prohibitions of 
reotlon of the Fe Trade Commission Act. It iS against 


Ss conduct must be measured because 


mh 


The jurisdictional 
[of mus related to the 
surpose which i: o endow the Com- 

h unlimited cen power to regulate 


business conduct regardless of whether it is fraudu- 


lent, unscrupulous, or contrary to acceptable moral 
precepts." M. Handler, Twenty-Five Years of Anti- 


trust, 73 Colum, L. Rev. 415, 447 (1973). 


In summary, the Commission's allegations that Airco 
violated Section 5 of the >. Act have not been supported 
in the record on two independent grounds. First BOC did 
not violate Section 7 of the Clayton Act when it acquired 
\irco stock from the public which by complaint counsel's own 
admission moots any claim against Airco. Second, irrespec- 
tive of the allegations against BOC, the two agreements 
between Airco and BOC come nowhere near meeting the criteria 


which the Commission has adopted to determine whether an act 


is "unfair" within the meaning of Section 5. 


III. Proposed Conclusions of Law 


1. Complaint counsel has failed to prove that 
industrial gases is a line of commerce within the meaning 


of Section 7 of the Clayton Act. 


2. Complaint counsel has failed to prove that 
the entire United States is a relevant geographic market 


for the sale of industrial gases. 


has failed to prove that 


inhalation anesthetic equipment is a line of coiwerce within 


Oo prove that 


line of commerce within 


ayton Act. 


to prove 

MINNA n at ak 

common stock from 
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States. 


counsel has failed to prove 


common stock from 


ened competition in the sale 


failed to prove that 
tock from the public 
in the sale of inhala- 


States. 


that BOC violated 
claim that Airco 
Commission Act by 


agreements between Airco and BOC. 


“omplaint counsel failed to prove that the 


-ccember 10, 1973 agreements between Airco and 


BOC constituted unfair methods of competition or unfair 
acts or practices in violation of Section 5 of the Federal 


Trade Commission Act. 


10. Complaint counsel has failed to prove the 
necessity for ordering BOC to divest itself of its holding 


in the common stock of Airco. 


li. Complaint counsel has to prove the 


necessity for depriving Airco of its under the July 


25 and December 10, 1973 agreements. 


12. The complaint should be dismissed in its 


entirety as to both BOC and Airco. 


Dated: New York, New York 
August 2, 1974 


Respectfully submitted, 


SHEARMAN & STERLING 
Attorneys for Airco, Inc. 
53 Wall Street 

New York, New York 10005 
(212) 483-1000 


Of Counsel: 
W. Foster Wollen 
R. Bruce MacWhorter 
James R. Hawkins 
Danforth Newcomb 
Gabrielle R. Campbe?.i. 
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Gay to be mailed, by first Class mail, Cwo copies of the 
annexed "Proposed Findings of Fact, Conclusions of Law 
ind Brief" to Paul, Weiss, Rifkind, Wharton and Garrison, 
345 Park Avenue, New York, New York 10022 attorneys for 


Respondents The British Oxygen Company Ltd., BOC Financial 
British Oxygen investments, 


Corporation, BOC Holdings, Ltd., 
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the Federal Trade Commission Act (Complaint and Airco 
Pnswer, Per. 2b). 


Il. THE ACQUISITION 


ei. Aireo's stock is traded on the New York Stock 
Exchange and, as of June 1973, was widely held. Airco 
had approximately 43,000 stockholders with 11.4 million 
shares outstanding in June 1973, with its largest share- 
holder holding approximately 345,000 shares, or approximately 
3 percent of the outstanding common stock (Dillon 2585-86). 


Ge. Over the years prior td 1973, BOC and Airco had 
had a number of commercial contacts, including the joint 
venture during 1967-1971 for the manufacture and sale of 
air separation plants in the United States. As a result 
of these contacts, various members of the senior inanage- 
ments of BOC and Airco became acquainted with one another 
(Finding of Pact No. 5; Dillon 2505; Glordsno 1933; 
Leister 2537; Smith 1721). 


23. One of BOC'S managing directors, Peter Laister, 
learned in June 1973 of rumors relating toe an impending 
tender offer for Airco stock from a group of investment 
bankers who made a call on Mr. Laister (Laister 2541), 
Shortly thereafter, Mr. Laister discussed Airco's vulner- 
ability to such 4 b0i1@ with a vice president of Airco 
during a social occasion (Smith 1721; Laister 2542-43). 

Mr. Leaister also informed Mr. Leslie Smith, BOC's chairman, 
of the rumors concerning Airco. BOC immediately implemented 
@ study of the possibility of BOC's acquiring Airco (laister 
2542, 2544-46; in camera exhibits: CX 72A-N, 73A-J, 74A-B, 
75A-K, 76A-U, 77A-B, 78A-D). 


24, The Airco vice president reported to Airco 
officials the conversation he Fad had with Mr. Laister of 
BOC wherein it was suggested by Mr. Laister that BOC and 
Airco have some closer association. Airco determined to 
"sort out what the real interest was" (Giordano 2033). 
ihereatter, on June 30, 19/73, Richard Glordano, gresident 
Of Airco, met with Mr. Smith, chalrman of BOC, in London 
and proposed an amalgamation between BOC and Airco (Giordano 
1995-97). At that time, Mr. Giordano was not aware that BOC 
was already consiuering making a bid for Airco (Giordano 
1997), 


#742 


es. As a result of thie June 30, 1973 meeting, 
Mr. Giordano and Mr. Smith apreed to form a working, 
of senior executives of both companies to study the po 
bility of an amalgamation between BOC and Aireo (Smith 
1703-08: Giordar6 19723 Laister ea516-47; CX 78-A, in camera). 
Whe parties aiso agreed for an exchange of confidential 
information between the two companies regerding their 
respective businesses, such as sales, profits and capital 
investments (Giordano 1972-73; Laister 2546-47; CX B8A-C, 
Ck 301A-G, in camera; BAX 82). Subsequently, on July 25. 
1973, BOG and Airco entered into a written agreement which 
provided’ for an exchange of confidential information. The 
agreement also provided that neither company would make any 
offer for a period of 5 ee t& acquire any securities = 
the other without the prior approval of the other company's 
board of directors. It was also agreed that the information 
exchanzed would not be disclosed to third parties (CX 99A-D; 


Giordanc 19 fe 


was exchanged by BOC and 
; in New York on July 26 
(BoC and Airco Admissions, Par. 64, filed 
1974 and Apri 2, 1O743 Sm 1723-04: Giordano 
(13 Laister 2546 camera exhibits: CX 93A-13 
-J; CX 301A-Q; RAS ? aaR \, After the meeting, BOC 
and Airco fe LO explore the Pe of an 
Ene Lae © , between the two companies and held subsequent 
dis ee in September and ae (Laister 2549-50; in 


eupers axyhibits: CX 95A-"%;3; CX Q7A-D; CX Q8A-C). 


On November 2, iS 
Wright Corporation informed Airco’s § nd OLrficers 
his company was prepared to Make a tende frer for 2 
million Airco Shares at 4 price 2 : over the then 
market price, or approximately s16-' sy share (Dillion 
BESG, 2611). Aireo's executives respon nded that the Alrco 
1 of Directors would have to consider the Curtiss- 
ht proposal and cunsult their advisers before making 
: substantive response to the Curtiss-Wright statement 
(Dillon 2589). Airco also immediately contacted BOC 
about the Curtiss-Wright proposal and sent Mr. Giordano 
to London to confer with BOC officials (Dillon 2592). 


Airco commenced a brief study of Curtiss-Wright 
2589-90), and invited Curtiss-Wright to make a 
presentation to the Airco Board of Directors about the 
proposed tender offer. At Che time of the Board meeting, 


4t hud been concluded that the Curtiss-Wright proposal 
would be opposed (Dillon 2592-9). Airco had also concluded 
that a successful Curtiss-Wright offer would effectively 
preclude any closer association with any other company, 
including, BOC (Dillon 2599). Airco's Chairman informed 
Curtiss-Wright's Chairman of the decision by the Airco 
Board and the latter responded that Curtiss-Wright would 
not make the offer under those circumstances (Dillon 
o605; talster 2551). Airco and BOC thereafter returned 
to a study of a closer association between the two 
companies (Smith 1725; Dillon 2595-90). Working parties 
were set up to examine the various forms of closer 

csociation (Dillon 2595-96), and it was anticipated that 
additional meetings would take place after the first of 
the year, 1974 (Dillon 2596). 
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37. Firms engaged in 


; industrial mases recognize 
a as a ceparate and distinct line of business (Flamm 210-11, 
213-11; Baker 363-64; Dempster 513; Loveman 577; Muller 
54d, 050; Heckel 7303 Perkins 780; Kimeriing 854; Cunningham 
QL7). Industry executives who testified in this proceeding 
identified as their competitors companies who produce and 
distribute indurtrial gases and each invariably nained the 
“ came companies as being engaged in this line oe busines 
(ilamm 223-243 Baker 304-65; Dempster 516-17; Loveran 
7-79; Heckel 732-335 Kimerling 8573 ae kaeien 918). 
. 44, The industrial gases industry is represented by 
two trade aecoeiat Lone the Compressed Gas Association 
(CGA) and the Int ‘ernational Oxygen Manufacturers Association 
(iota) (Flamin 230-31; Baker 394-95; Loveman 581; Hines 
v7.4: 764; Perkins 789; Kimerling 858-59 Cunningham 
Ooll\. The purpose of tis associations is to ore ide for 
exehamre of information and ideas and keep their members 
i aliviaeu Of developments in the wnidustrial gases nausiee 
(#Lanm 220-31; Baker 395; Hines 750; Kimerling 390). Only 
producers of indus trial gases qualify for membership in 
livia (Hines 758, 763-64). 
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industry (Waker #25; Perkins 798; Cunningham 933-34). The 
small amount of these gases sold by members of the indus- 
trinl frases industry are used in metal cutting, which is 
one of the uses of acetylene. Such sases are not, however, 
used for welding, which is a major use of acetylene 
(Giordano 1912; Kridl 2138- 32) + These latter gases and 
mixtures thereot, are special ity gases, and are sold by 
some vompanles and not others However, such gases con- 
stitute a very Small and at fica: percentage of 

total industry sales (Fiamm 214, 218, 270, 275; Dempst ter 
914-15, 569; Loveman 612; Hecke] 750; Kimerling 854-55; 
Cunningham 934; Smith 1891; Giordano 1984) 
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40. Industrial gases companies 
a broad range of industrial gases a 

produce all of them (Flamm ) 

Heckel 730; Kimerling 655; Cunningham 

principal industrial gases companies market essentially 
the same products (Baker 373). As one industry witness 
Stated, the indust rial gases business consists basically 
of the heavy investment in air separation gases and such 
others cf a "package of pases" as can be marketed 
profitably (Dempster 555; Flamm 213-15; Baker 363, Ser ss 
Heckel 7390; Kimerling 855; Cunningham 917, 923-24). Both 
BOC and Airco market a wide range of industrial gases 
(Smith 1797-99; Giordano 1904-05, 1913-14). Industrial 
gases companies market industrial gases that they do not 
produce in order to provide their direct customers and 
their dealers a synergistic or total marketing package 
(Flamm 215-16; Cunningham 923). It is necessary for 
industrial gases companies to market a full or broad 

line of gases in order to compete effectively (Flamm 
215-16: Baker 373-74; Heckel 730; Kimerling 255). 
Customers of industrial gases companies prefer to purchase 
their ww.al mses requirements from a single supplier (Baker 
37/44; Heckel 730-31; Smith 1300). While some industries 
may use certain industrial gases more than others, most 
industries generally use a wide range of industrial gases 
(Baker 431-32; Dempster 559). 


The production, transportation an 
l gases require substantial, comnulex 
icel knowledge and expertise (Flam 233-37: 
; Dempster 526-27; Kimerling 872-73). The 
QSCG -- OXVHEN, Nitrogen, argon, Krypton and xenon -- 2 
produced commercially by the cryogenic liguifaction and 
TYac@tional Gistillation of air. Air CONnSISUS Of abaut 
PErcent nitrogen, 21 percent oxyeen, and 1 percent arac. 


and traces : ment including krymton and xenon 
(Cn 332). is co proximately -300° F, at which 
WOME! Vt 2G l id, and Clic feast are separated 
Virtue of their different x points 

2139; Flamm 264-66; Baker 68). “Air separation plants 
necessarily produce oxygen and nitrogen as co-procucts, 
although in many instances only one product is marketed 
while the other will be vented (Kridl 2159-61). Tnese 
plants can be designed so as to derive argon, krypton 

and xenon in addition (Dempster 515; Kridl 2165) 

ibd. sandbags or the purpose for which 16 is used, 

oxysen is identical and is produced in similar 

(Ba ker 3723; Loveman es lege tee hee 3544; Kuehn 

Gases produced in air s ation plan accounted 

over 63 percent of ta value of all industri 

gases shipments by ae manufacturers in the Unit 
States in 1972 as reported by the Bureau of the how 1SuUs 
{CX 312C-D). The science of cryogenics or low temperature 
is also used in the production of other industrial gases 
such as helium and hydrogen (Flamm 271-72, 275). Other 
industrial gases such as hydrogen and carbon monoxide are 
also produced together in the same plants (Baker 425). 
Operation of cryogenic facilities for the production of 
industrial gases requires highly specialized knowledge 
and can be quite hazardous to the people concerned as 
well as surrounding communities (Baker 384). 


Oo, The industrial gases industry has two marketing 
aspects: tonnage and merchant. Tonnage refers to ~"‘e 
supply to customers whose demand at a particular location 
is sufficient to justify the construction of a plan. at 
or near the customer's facility which is devoted entirely 
or primarily to providing that customer with gaseous 
product delivered through a pipeline (Fiemm 317-193; 329; 
Giordano 1914-15, 1917- 18). Typical tonnage users include 
Ford Motor Company, U.S. Steel, Bethlehem Steel, Armco 
Steel, Republic Steel, Allied Chemical, McLough Steel and 
National Steel (Giordano 1917; Baker 442-43; Perkins 802- 
03; Flamm 290-96). Merchant refers to other sales of gases 
which take place in much smaller quantities and in which the 
is transported to the customer by truck or rail (Giordano 
86). The merchant side of the business is also composed 
segments: bulk liquid and cylinders. Bulk liquid 
to gases shipped in relatively large quantities in 
id form (Giordano 1914-15; Flamm 313-19). In cyliner 
jistribution, tne gas is distributed in gaseous form under 
i: pressures in small metal cylinders (Giordano 1926). 
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basic chemical feedstock for a number of chemical 
Products such as fertilizers id methanol. These new 
es aa daa have created senand for large tonnage plants 
bY public util ities and by chemical companies. The 
wcarcity .f natural vas has also made economically pro- 
hibitive the use of ammonia for generating nitrogen for 
ical lncicadel act oa8 has further increased 
i eparation. Another 
is by the steel 
metal has resulted 
metals to produce 
st meltis This new technique 
increase: the re ( steel companies for oxygen 
(Baker 439-! eats -18, 5: i 353; Cunningham 
5-26). The industrial gases m:z t of 1974 is 
buoyant", one industry witness stified (Baker 
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51. The new applications for industrial gases and 
the very high level of economic activity in the United 
States have led to substantial growth of the U.S. indus- 
trial gases market (vaker 2718 During the last 2 
years, the volume of industrial gases shipments by Air 
Products, for exampl’, has increased 50 percent for 
1orchant gases and 25 percent for tonnage gases (Baker 
2/23). Further, Air Products’ Sales of industrial gases 
increased 25 percent from 1972 to 1973 (Baker 2771- -72). 
The demand for the principal industrial gases products, 
particularly tonnage oxygen, has increased to such an 
extent that the engineering and manufacturing capacity 
of the U.S. industry is aeute recent to meet the demand 
‘or construction of new plants (Baker 2727). Air Products 
nas recently had to tell Gustomers that it was*unable to 
Supply their requirements for new industrial gases plants 
(Baker 2760). Many of the industrial gases, particularly 
the air separation gases, have been in short Supply in the 
U.o. in the last year to two ante ag 239-490; Baker 
403-04, 437-38; nempster 543-44 O-57; Perkins 787; 
Kimerling 871-72; Cunningham 24-o¢ Some industrial 
gasec are, in fact, in such sh ly that Linde has 
had to allocate customers (Pisa 2 


Pricing 
Prices for industrial 5ases have also increased 


ast 2 years (Baker 403, 2723; Kimerling 879; 
eh tetas 925). Linde increased prices 10-15 percent in 


distribution is cheap and distribution expense is not a 
significant cost element. In the merchant segment of 
the market the conclusions are meaningless because dis- 
tribution costs are a significant factor in pricing, 
and the f.0.b. plant values utilized by BOC do not take 
into account such expenses. Further, declining unit value 
has iittle significance in establishing that the market- 
place‘is highly competitive. The basic pattern in the 
industry has been an increase in volume purchased by 
individual customers and a trend toward pipeline delivery. 
Thus, the increasing use of tonnage oxygen with low 
delivery costs has had an averaging-down effect on the 
“wnit value of shipments. Economics of scale in production 
and delivery has also effected lower unit costs (Baker 
2745-46). 


(3) Structural Features 
55, BOC respondents also contend that there are 
structural features of the industry which assure price 
competition and prevent oliogopolistic pricing practices. 
These features are backward integration by tonnage users, 
the high fixed costs in the industry, concentration and 
economic power on the buyers! side, and product homo- 
geneity (BOC PF 130 et seq.). There has been some vertical 
integration by large users of industrial gases into pro- 
ducing their own requirements of certain gases. The 
record, however, does not reflect any trend towards 
vertical integration, nor does it show any significant 
existing threat that customers will back integrate. The 
probable pricing effect of the threat of back integracion 
is speculative; mo G@irect evidence of etfect has been 
presented. Back integration is not practical for all 
industrial gases. The record Goes not establish the 
percentage of potential customers which have vertically 
intecrated. Further, the potential for integration is 
confined to tonnage customers; it has no effect on the 
merchant market. The record does establish that potential 
customers which might seek to back integrate must look, in 
larve measure, to industrial gases companies to construc 
& plant (Smith 1660). In periods of shortave, Such as 
existed in the market in 1973-1974, industrial gases com- 
panies were over-committed and were refusing requests to 
Conctruct plante (Baker 2727). Thus, the threat of back 
intesvatilon 1S minimal. Back integration by large buyers 


rrecent in inmany industries and there is no showing that 
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in small quantities. Thus, the economic power of the 
buyers is lessened by other market factors. The effect 
of product homogeneity on pricing is tempered by an 
emphasis on service competition (Flamm 305). -There is 
some indication that instead of extreme price competition, 
the dominant firms in the industrial gases market engage 
in interdependent and parallel behavior. At a private 
meeting on September 6, 1973, Airco's Chairman, George 
Dillon, told Mr. Smith, BOC’sS Chairman, that the U.s. 
industrial gases market had stabilized, and "the three 
main competitors no longer encroach on each others' area 
of domination." (CX 95D). Therefore, the evidence of 
record does not support a finding of extreme price 
competition. 


(4) Profitability 


58. BOC respondents contend that the industrial 
gases industry has not been profitable in c*mparison to 
other manufacturing and chemical industries (BOC PF 151 
et 66q.). BOC'’s reliance is based upon consolidated 
returns of industrial gases companies which are engaged 
in many lines of business (BOC RX 254). Consolidated 


returns of cOrporations engaged in several lines of 
commerce shed little light on the profitability of 


individual’ segments Cl tnheiy business. RAX /, Airco's 
1973 Annual Report, shows that in 1973, industrial gases, 
cryogenic, welding and cutting equipment accounted for 
44.9 percent of sales and 52.7 percent of earnings; in 
1972, these divisions accounted for 48.7 percent of sales 
and 60.8 percent of earnings. Thus, this segment of 
Aireo’s Hue hoes was more profitable than the other 
serments. BOC respondents also claim, on the basis of 

Dr. Andrew Kridl's testimony, that the industrial gases 
operations of the diversified companies are les ro- 
fitable than their other operations (Kridl 2196- 9B). 

Dr. Kridil's testimony, however, is dlametrically Sake 
by the Stantord Research Institute Study in which Dr. Kridl 
participated. The S.R.1. study concludes that the indus- 
trial sases portion of the operations of these diversified 
COUPANLES 1S more profitable than the other activities or 
the companies (CX 345], in camera; see CX: 345C, in camera). 
The S.R.t, study also .ndicates that the U.S. industrial 

S market is more profitable than industrial gases 

eis in Western Europe (Cx 3457, in camera; see also 

in ¢anera). Thus, the record evidence on prof ita- 
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f.0.b, plant in the U.S. for 1972 reported to the Bureau 
of the Census by all manufacturers was $6+9 million 
(CX 296A). 


62. See Confidential Finding of Fact. 


Os. The total value oF industrial gases shipments 
f.0.b. plant for 1972 reported to the Bureau of the 
Census by the four largest U.S. producers and marketers 
of industrial gases was hit million. The total value 
of industrial gases shipments reparted by the four largest 
producers and marketers of industrial gases accounted for 
69.6 percent of the total value of industrial gases ship- 
ments for 1972 by all primary manufacturers of industrial 
gases and 63.8 percent of the total value of industrial 
gases shipments for 1972 by all manufacturers (Confidential 
Finding of Fact 62). 


64. The eignt largest producers and marketers of 
industrial gases in the United States in 1972 were Linde, 
Air Products, Airco, Chemetron Corporation, Liquid Air, 
Inc., Big Three Industries, Liquid Carbonics Corporation, 
and Burdett Oxygen Company of Cleveland (Flamm 227-293 
Baker 366-67; Heckel 746; Hines 757; Kimerling 864; 
Cunningham 921-22). The total value of industrial gases 
shipments f.0.0. pliant for 19/2 reported to the Bureau 
of the Census by the eight largest producers and marketers 
of industrial gases in the United States was $514 million, 
as adjusted on a pro forma basis to include the acquisitions 
of Liquid Air (Confidential Finding of Fact 62). The total 
value of industrial gases shipments reported by the eight 
companies accounted for 86.5 percent of the total value of 
industrial mses shipments for 1972 by all primary manufac- 
turers and (9.3 percent of the total value of industrial 
gases shipments for 1972 by all manufacturers (Confidential 
Finding of Fact G2). 
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Over the past 5 years, top four concentration in 
. industrial gases market has increased significantly 
57 to 70 percent while top eight concentration has 
creased from 8 to 86.5 percent, based on total shipments 
1 primary manufacturers of industria! gases. 
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acquis sition, American Cryogenics had industrial gases 
sales of approximately $13.5 million per year. The other 
companies at the time of ee acquis ition by Liquid Air 
ad industrial gases sales of approximately $7.7 million, 
h3 llion and $6 illion, respectively (Dempster 511, 
, 528-30, A number of other small companies 
Iso gone out of existence during this period through 
itions and mergers (Kimerling 861-62; Baker 407-08). 
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ids the Census universe relied upon by 
not a meaningful universe because the 
excludes gases produced for consumption 
producing plant; the data excludes hydrocarbon gases 
propane, tana, propylene; sulphur dioxide and 
and the value of helium produced in government 
BOC PF 161-65). BOC's con entions, while factually 
accurate, are without merit. The relevant “market, as 
previous ly found, is the production and distribution of 
idustrial gases by the industrial gases companies. Indus 
ia] gases produced for in-house consumption are not part 
arket as such gases are not resold in the market- 
3 345). Further, the industrial gases industry 
le eecengires such eae part of the industrial 
S Flam 14-95 Hydrocarbon gases such 
sonsidered part of 
of the petroleum 
Chlorine is 
; Krig* <140). 
he record "Gontaine Little ider f the value of helium 
roduced in government lants; however, the government does 
icipe i industri ses industry and hence 
proceeding. 
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71. There are substantial ba 
production and marketing of indust, 
States. The principal barriers 
industrial gases inarket 
knowledge and exper? is 
233-37; Baker 383-66 
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Lemperatures. avg ionally, there ere strict 
regulations wh < ust be adhered to in shipping 
strial mases (Baker 5.2%, Giordano 1915-16). 


ing of industrial gases requires an 
vetand ie about how the gases are produced 
and how their integrity is maintained. 
o requires a thorough kno wledge of the 
chemical properties of industrial gases 
are used in a wide range of industries 
sgrteks has many different applications. 
the unique applicatio:ts of in ndustrial 
stomers in different industries is therefore 
in the marketing of industrial 
Dempster 527; Kimerling 872). 
n established reputation as a 
i.duustrial gases before 
in the marketplace. A 
marketplace as a tech- 
. gases cannot 
S. market simply by 
pre sees marketing 
Laister 2671). 
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Products perceived BOC as the firm most likely 
ndustrial gases market (Flamm 251-52; 
d considered BOC a potential entrant 
hree years (Flamm 335) « Mr. Loveman 
Cleveland testified that ... over the next 
would expect that they [BOC] would [enter 
ket] in some connection." (Loveman 594). 


1's interest in entering the U.S. industrial 
rases market was well knov throughout the U.S. industrial 
gases industry. BOC apes andes in‘'the manufacturing and 
selling of industrial gases production facilities in the 
United States through a aoint venture with Airco from 1907 
through 1971 (Finding of Fact 5; Smith 1717-19, 1810; 
Giordano 1945-50; Laister 2535). During 1969-1970, BOC 
i stigated tl i j industry in the United 

the market and while 
us industrial gases firms in the 
in camera). Beleedsrpul in gages 
Bu _repres 
ndustry to consider 
BOC (See infra, 
as generally Known 
3 in y in the United 
at i ontacted firms in the industry about 
Soainhe acquisition (Flamm 257-58; Dempster 545-46) 
Industry witnesses on cross-examination testified that 
eir pricing and marketing decisions had not been affected 
he perceived potential entry of BOC (Flamm 336-37; 
5 imerling 881-82; Baker 446). 


ther firms considered 
industry in the United 
‘ l he U.S. market were 
sreisheim and “tine e A.G both of Germany, and AGA 
1 ( Flamm 250; Baker 3° Messer Greisheim and 
Linde AG. perate as a Joint venture in entering markets 
outside of Germany (Baker 2747-48). Linde A.G. lacks 
POC's marke 1 Skills as it is primarily a manufacturer 
1S for sale to others. ts mar- 
ases is limited to Germany, 
Africa (Muller 719-20). Messer 
have the technology nor marketing 
f BOC and does not market industrial gases 
extent outside of Germany (Muller 720-22). BOC 
the opinion that Messer Greisheim's interests 
other directions than industrial gases (CX 76L, 
camera). AGA of Sweden was perceived as having some 
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On behalf of BOC, Dr. Muller @ontacted several U.S. companies 
tn 19608, Including the Clinton 011 Company, for the purpose 
of a possible joint venture in hel 4um, Will Ross, Inc., with 
respect to the possible acquisition of its Mathieson Special 
Gases Division by BOC, and Gardner Cryogenics ("Gardner") 
regarding pine ares ac Auisition of that company by BOC 

(CX 186L-N; Muller 65)~ 55). Canox, the Canadian subsidiary 
of BOC, had previously considered acquiring Gardner, which 
is 2 producer and marketer of helium in — United States 
(CX 2082-66). At the time of Dr. Muller! s contact, BOC 

gave serious consideration to acquiring Gardner. Dr. Muller 
held several meetings with William Gardner, president of 
Gardner. BOC also had a study made of the possibility of 
acquiring Gardner (CX 15A-Z- cy Ox.117) « 


9g]. In 1969, BOC adopted a policy of becoming more 
truly international and accordingly ight "profitable 
opportunities to extend its operat LO in the world's most 
important and advanced mark ee 5h). BOC's management 
had deciced that BOC should enter the U.S. market in its 
major lines of business (Muller 653, 65° ale In order 
t more attention could be devoted to this task, J. A. 
president of Canox, was directed co assume respon- 
for all such activity To permit Mr. Perham to 
the necessary time t nis task, A. Kh. Dow was 
ointed executive vi president of Canox, relieving 
Perham of the ibility r day-to-day operations 
Canox (CX 30A-B; M 56) Dr. Muller and 
Perham worked tog i ssessing and recommending 
grag business opportunitie i nited States to 
29k). They were t > attention to 
lines which were t sar om aentary to 
eo Daey were 4 < companies eying ‘sales between 
$1-50 million. A aoe e candidate: ae sales of 
$5-20 million wer red desirable BOC (CX 29C-D). 
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Dr. Muller was told by the 
all activities other than 
‘or opportunit or BOC in the U.S. industrial 
(ox 2, 6x oF } In December 1969, the 
FE informed Dr. Muller that BOC was going to 
he United States; the only questions 
n and where (CX 4A). 


In October 1969, 
of BOC to terminate 
ies f 
8A-B) 


of an overall study of the industrial 
x market in the United States conducted by BOC between 
December 1969 and February 1970, Dr. Muller contacted 
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(iv) BOC's Efforts to Acquire 
Burdett of Norristown 


97. On August 11, 1971, BOC discussed with Burdett 
Oxygen Company of Norristown (Burdett-Norristown) the 
acquisition of that firm and its affiliates by BOC. Also 
discussed at that time was the possible acquisition by 
BOC of National Welders, Selox, Alabama Oxygen and Gulf 
Oxygen (CX 250A; Perkins 792-93). Subsequently, a BOC 
official visited Burdett-Norristown to consider acquiring 
it (CX 254A, in camera). The visit by the BOC official 
lasted four days, during which he met all key personnel, 
inspected the plants and headquarters facilities and 
examined the books and records (CX 254A, in camera; 
Perkins 794-96). BOC continued to analyze Burdett- 
Norristown by checking out all the references Burdett- 
Norristown supplied to BOC (CX 254L-N, in camera; 

CX 255A-B, in camera). BOC subsequently informed Burdett- 
Norristown that although it was not then interested in 
acquiring the company, it had a continuing interest in 

the U.S. industrial gases market (CX 258). 


(vy) BOC's Efforts to Acquire 
Burdett of Cleveland 


98. BOC considered Burdett Oxygen Company of 
Cleveland (Burdett-Cleveland) a likely acquisition 
candidate in 1969 (CX 40A). In 1969, BOC told Burdett- 
Cleveland that it would be interested if the company 
every wished to dispose of its operations (CX 216). 

Mr. Perham and Mr. Greenfield of BOC visited Burdett- 
Cleveland Guring BOC's 1970 study of the U.S. industrial 
gases market and recommended that BOC watch to see if 
this firm would become available (CX 232D-E, in camera). 


99. Early in 1970, an investment banker told BOC 
that 50 percent of the stock of Burdett-Cleveland could 
be purchased for $4-5 million. In April 1970, BOC informed 
the banker that it would be interested in a majority 
position in Burdett-Cleveland (CX 233A, CX 234). After 
BOC was told it was then impossible to obtain control, 
BOC told the banker that if the situation changed it 
would still be interested (CX 243). In September-October 
1970, BOC told Burdett-Cleveland and its bankers that it 
was interested in buying Burdett's Niagara Falls, New 
York, industrial gases plant (CX 244A, CX 245). 
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LRN: fou mi anewer, Mr. Smith. 
you recall 1) j ? 


‘HE WITNESS: . Yes nyi conceive any 
circumstances whatsoev that would bring 
BOC int ne merican market in Ghe rore- 


seeable 


é m-Greenfield report was 
received and considered [February 1970] (and 
pefore the meeting) which you had with mer- 
chant bankers which vou have mentioned here 
today [regarding Airco in June 1973], did 
boc have any intention whatever to enter the 

maces business either on Greenfield 


toG 


report, 
basis.’ 


at de novo entry would 
imated that it would 
to take ten years Co 
lable nation ompe t. by which he meant 
share in ress of 5 percent (Smith 1835-36). 
phat he could not —concel _the circumstances 
[he] would have uaded board to expend 
sy and Cal hat of time, and to 
return that they 
Entry. DY acquis) - 
viewed by Mr. Smith 
as de novo 


must be con 
nony given at 
had a stated 
company (Smith 
acquiring, Airco, 
was BOC could 


BO rH O 
ck 


(2) 


All right. 


A And lastiy, but I don't doubt just 
as important, is our belief that at the 
price we were paying for Airco we would 
get a reasonable return, and in circum- 
stances much better than anything else 
we could have devised so far as American 
markets are concerned (Smith 1728-29). 
4 Ee OS 
"Q There was reference in one of the’ 
documents which you indentified and which 
was received in evidence, and indeed there 
was reference in your earlier testimony to 
BOC's ambition to be ever more international, 
ever more multi-national. 


Did that play a role in this decision? 

Yes. 

I don't believe that one can really 
claim to oe wulti-national company without 


i 
operating in the North American market." 
(Smith 1731). 


« * & 


"@ What was the purpose in acquiring the 


a 


stock in Airco? 
a matter of fact, I have given 

testimony yesterday, I am very 
through it again. 


The first reason is that we have always 
been interested in the industrial gas market 
in America. While there is no virtue attached 
to the claim of being an international company, 
there are nevertheless benefits which can be 
obtained by being an international company, 
and quite clearly, those benefits are diminished 
if we don't have a position in North America." 

(Smith 1843-44). 


T 
ohn 


why 
Wily 


ns 


aso 


ca 


) 
Ss 


\ 


4 
si 


rs 


comple 


ncomp i 


7 


=] 


were 


Le 
oe 


4.777 


A Basically I think because if they operate 
in America and there is technological or other 
gevelopment or marketing development, then 

there are opportunities open to them which are 
not open to us. That is the first point. 


Q Such as? 


A Well, I don't Know. You know, it is a 
very large marketplace. Certainly the use of 
liquid nitrogen for freezing has developed in 
America ahead of the way it has developed in 
Europe. Those who take part in America will 
obviously have that technology available to 
them, so it is all matter like that. 


I don't feel that we could pretend to be 
a fully international company in the long term 
if we had given no consideration to the possi- 
bilities of the American marketplace.” 
(Laister 2658-59). 


107. Although testifying that BOC could not enter 
U.S. industrial gases market de novo or by toehold 
acquisition, Mr. Smith acknowledged that BOC has entered 
many industrial gases markets throughout the world on a 
dé novo 
for market in 
tarting in the market with a tonnage plant 
have any merchant business (Smith 1607). 


(e) BOC Documents 


108. In 1969 and early 1970, Allan Perham, chairman 
the board of Canox, and I. Greenfield, a member of BOC's 
London marketing research staff, were detailed by BOC to 

onduct an extensive study of the U.S. industrial gases 
j s. The purpose of the study was two-fold: 
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the present and likely future 
American market, and to draw 
ssons and experience which 
cation in BOC Group. 
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cuments when it is 


in the future 


read 
Laister 


(f) Feasibility of 


feasible for BOC to enter the 
either de 
’ )). Further, 
sre is no evidence which indicates sence of any 
ique features in the U.S. marke ld preclude 
try by BOC in the same manner BOC >d many -indus- 
ial gases markets around the world hd h has been 
‘omplished by a de novo or "grass 6° entry, or by 
acquisition of a Small producer (Smith 1803-07). 
entered the Canadian industrial : market de novo 
ter World War II and is now the tl argest firm in 
that market with sales of $8 million m 1759; Dow 
O40; Laister 2560). BOC recently entered the Brazilian 
industrial gases market with a small plant (Smith 1006). 
market has a growth rate comparable to the 


iG 


t patintk 


syrazilian 
(Baker 2731). Other major producers have 
markets successfully on a small basis. 
successfully entered Great Britain in 1957 
entrant. By 1973, Air Products held 25 
industrial gases market in Great Britain 
recently entered the Canadian 
having less than 1 percent of 
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sedation units are used for surgical procedures (Porter 
1330-31). . There is © cross-fertilization between the 
dental and medical anesthesia professional societies and 
a dentist may serve on the anesthesia staff of a hospital 
(Hedley-wWhyte 1210). The level of sophistication and 
technology used in manufacturing dental anesthetic equip- 
ment and accessories iis the same as that of surgical 
anesthetic equipment and accessories (Porter 1301, 1331-32). 


124. Veterinary inhalation anesthetic equipment and 
accessories are part of the overall IAE market (Schreiber 
1041; Hedley-Whyte 1198). The principles involved in the 
manufacture and use of veterinary inhalation anesthetic 
equipment and accessories are the same as hose for human 
inhalation anesthetic equipment (Schreiber 1094-95, 1121- 
22; Hedley-Whyte 1198). Veterinary anesthesia machines 
and human anesthesia machines are interchangeaodle to a 
degree. Components are sometimes identical (Schreiber 
1044-45) . Human anesthesia machines are commonly used 
on animals (Schreiber 1094-95; Hedley-Whyte 1198-99). 
Ohio Mcdical Products Division of Airco (Ohio) manufac- 
tures both human and veterinary anesthesia machines 
(Cosgrove 2311). 


125. BOC contends that there are other products 
which should be included in the IAE market. These are 
products, the sales of which were reported by companies 
in response to complaint counsel's subpoena under the 
category "other", and products that were "mentioned" 
during the hearings (BOC PF 378-379). Complaint counsel 
have included some of these “other products in their 
IAE market while not including others (CCRB, Table I). 
The most significant differences between the parties as 
to what is in the IAE market is monitoring equipment, 
which complaint counsel have excluded (CCPF 142). 


126. The medical profession does not recognize 
monitoring equipment as a part of IAE. Monitoring equip- 
ment gives feedback on the patier 's general condition; 
j.e., temperature, pulse, blood pressure, heart action, 
Dut it is not used a direct measure of the level of 
anesthesia (Hedley-Whyte 1250, 162; Cosgrove 2478-79). 
fonitoring devices are used in a limited number of 
surgical cases (Hedley-Whyte 1286-87). Some such devices 
are dangerous to use (Hedley-Whyte 1254-58). Ohio regards 
monitoring equipment as separate and distinct from IAE. 
Ohio does not manufacture monitoring equipment as it 
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Dr. Hedley-Whyte testified that anesthesiologists are 
inherently conservative; they get used to a certain design, 
a history of reliability of a given machine and service 
provided by a given mpan Hedley-Whyte 1219). This 
knowledge led Dr. Hedley-Whyte to advise at least two 
companies against pwaene the TAE market (Hedley-Whyte 
122% o05).. OGhio has been the dominant Tirm in JAE since 

at least 1956 hreiber 1088; Kuehn 1156-57; Porter 

1316; Cosgrove 220-21). 
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150. Prior to the acquisition of, Airco; BOC com- 
peted with Airco for Sales in the [AE market (CX 135-48; 
Complaint Counsel Physical Exhibit "A": Table I, in Gamera ). 
Ohio's medical products are "identical or closely parallel 
to those of BOC" (CX 76B, in camera). BOC's stock acquisi- 
tion in Airco eliminated that competition. 


15.0 Prior to the ecquisition.Alveo anticipated that 
With the backing of BOC, would challenge Airco's position 
“the IAE market (CX 169C, in camera; Cosgrove 2510-11). 
BOC had not acquired Airco, BOC would have expanded its 
operations in the United States (Smith 1788; Cosgrove 
O510-11 ' This combination of BOC and Airco eliminates any 
oossibl lity of BOC challenging Airco's dominance of the IAE 
market. 


The acquisition of Airco by BOC has enhanced the 
position of Airco in the manufacture of IAE by 
Ohio's market share significantly (Table I, in 


153. The acquisition of Airco by BOC raised the already 
high barriers to entry for any firm wishing to enter the Uys. 
oy aes oo 7 
IAE market (Kuehn 1162, 1166). 


Vv. INHALATION THERAPY 
A. Relevant Product Market 
154. The complaint alleges that one of the effects of 


the acquisition of Airco stock by BOC may be substantially 
to lessen competition and to tend to create a monopoly in 


aA 799 


(d) Inhalation therapy delivery tubing is used for 
posite neAneiDiest pte [Miiiincntelnads 1 

the administration of gases for tnerapeutic purposes 

(Karpick 1390; CX A, form 1764, pp. 5-6). 


Inhalation therapy face masks conduct gases to 
'S nose and mouth «and exclude room air (Karpick 
CX A, form, 1764, pp. 2-3). 
*) Inhalation therapy flow meters are used to con- 
trol the rate of flow of gases to the patients (Karpick 
1301; Cx A, form 1766). 


a sa ' 
(g) Nasopharyngeal catheters and cannulae are used 
to convey gases into the patient's nose or nasal passages 


(Karpick 1391). 


(h) Oropharyngeal airways are tubes inserted through 
the mouth ard into the pharynx in order to conduct oxygen 
or compressed air into the airways and to prevent the 
patient's tongue from obstructing the airways (Karpick 


1391). 


(i) Inhaletion therapy drain and condensation bottles 
are DOLULES attached to ventliators to collect excess 
humidity from the gas administered to the patient (Karpick 
1391). 


(j) Adaptors and fittings. These are self-explanatory. 


(kK) Yokes, hardscrews and valves were described by 
eomplaint Counsel’S e@xpert as “the nuts and bolts . .. 
that help get all of this together.” (Karpick 1392). 


(1) Respirometers are used to measure the air breathed 


by patients (Schreiber 1059). Respirometers can be used 
either for inhalation anesthesia or inhalation therapy with 
appropiate adaptors (Cosgrove 2493-94). 


(m) Bacteria filters are employed in ventilators and 
+ ~ ~ 2 = cy : 
respirators to remove bacteria from the alr or oxygen 


administered to the patient (Karpick 1392). 


(n) Tracheotomy tubes are placed in a surgical incision 
the trachea in the lower part of the neck to vermit easy 
access to the airways for the administration of ventilation 
and tor intratracheal Suctioning. They are used primarily 

by patients requiring long-term assistance (Karpick 1392). 
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Dr. Karpick testified that respiratory therapy is related 

to the entire respiratory function of the patient, and 
ial se ge nila ps therapy is one method of administering 

>spir ron, slag Ae with no medical personnel specializing 

K 1396, ee 1407, 1416, 1430-31). Inhalation 

) ion of respi therapy and it deals 

various pase and the humidification 
(Karpick 1396). 

2thod of treating respira- 


158. Inhalation therapy includes the modalities of 
oxygen, carbon dioxi and helium, as well as the use of 
aerosols and nebuli:z ; to provide humidity to the airways 
(Karpick 1387 Loy Complaint counsel contend that inha- 

i f include the administration of 
of a nebulizer; the use of suctioning 
ration of physical tnerapy and 
; and the use of pulmonary function 
equipment is not part of the ITE 
ent is not used for the therapeutic 
Further, it is widely used in 
ft the hospitals and fer purposes other than 
therapy (Karpick 7300, 1407, 1426-27). 
function equipment is a series of products which 
the lung function to determine the impairment of 
the patient's ability to properly exchange 
(Coserove 2384). This type of equipment 
s @ specific group of physicians interested 
respiratory bran ducts and is not necessarily 
same meetings or advertised in the same media 
equipment is not used for the therapeutic 
ation of gases and therefore is not a part of ITE 
sgrove 2383-85). Complaint counsel's contentions that. 
administration of medication by use of nebulizers is 
} inhalation therapy is nob. logical. Where drugs are 
administered in connection with a gas, other than the 
ordinary atmosphere, it is considered part of inhalation 
— (Karpick 1409, 1415). Furthermore, the adminis- 
tration of medications by the use of nebulizersis part of 
res piratory therapy (Karpick 1404). Therefore, nebulizers 
are part of the LIE joveal asda Since they are used to administer 
F eis ame process as with the administration of 
sehen dy and similar products, are 
which deliver nebulized medication 
ithout emploving an accompanying gas other 
i ere (Karpick 1410-13; Cosgrove 2378-79). 
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The hand bulb nebulizers are primarily over-the-counter 
items (Karpick 1387), are rarely used by physicians, 
although occasionally prescribed for home use by patients 
(Karpick 1410-13). These products can be distinguished 
trom the ITE market on this latter basis rather than for 
the reasons advanced by complaint counsel (CCPF 186). 


159. The gases administered for inhalation therapy 
purposes, oxygen, carbon dioxide, helium and compressed 
air, differ from those used for anesthetic purposes, such 
as nitrous oxide (Karpick 1387, 1421). Respiratory therapy 
and anesthesiology are distinct and separate areas in 
medicine (Karpick 1430). Presently, anesthesiologists 
penerally do not receive specialized training in respira- 
tory therapy (Karpick 1430). There is a growing trend for 
Sitar ented Ma hate hg to head up respiratory therapy depart- 
ey ate from the anesthesiology departments (Karpick 
There 18 a Similar trend for ITE to be 
purchased by the respiratory therapy department under the 
direction of a pulmonary physician rather than anesthesio- 
logist (Hedley-Whyte 1271; Karpick 1429-30). The respiratory 
therapist is the person who actu 1ally administers inhalation 
oe oie tO a patient. Therapists work with and are under 
supervision of physicians (Hedley- -Whyte 1210-11; Karpick 
9h, 1417). Respiratory therapists have minimal access 
anesthetic equipment in most anesthesiology departments, 
even in hospitals where they are under the anesthesiology 
department (Hedley-Whyte 1211). Advertising of ITE is aimed 
one ine niggigs medical personnel and toward an area of medicine 
ate from anesthesiology (Schreiber 1090). Respiratory 
bub Lets have their own professional journals (Karpick 
~ Aecordingly, ITH is a separate product: market from 
‘OY purposes. of this proceeding. 


160. The relevant geographic market within which to 
assess the competitive erfects of the BOC stock acquisition 
of Airco with respect to ITE is the United States as a 
whole. The leading ITE manufacturers, including Airco and 
BOC, sell such products throughout the United States (Fegan 
1439; Mausch 1493; } McWhinnie 15 538; Cosgrove 2497). There 
is no dispute as to the geographic market (BOC PF 399). 
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Ce. BOC ls Operations in ITE 


(1) International Operations 


161. The Advanced Engineering Division of BOC manu- 
factures and markets ITE throughout the world including 
the United States (CX 3H, CX 6F, CX 10Z-8, CX 11L, CX 11z- 
8). Since at least 1968, BOC has sold directly a small 
volume of ITE in the United States, including oxygen 
therapy apparatus, resuscitation equipment and Wright 
respirometers (CX 6F, CX 328, in camera). 


162. HL, subsequently acquired in toto by BOC, was 
a small factor in the U.S. ITE market selling essentially 
the BOC Wright respirometer (Table II, in camera). 


163. Since 1968, BOC has sought to expand its posi- 
tion in the U.S. ITE market and has considered acquiring 
several U.S. firme (CX e74, 276, 278). During May 1969, 
David Morgan, planning manager for BOC Medical Products, 
concluded after visiting the United States that the IT 
market was the most obvious and immediately profitable 
area for exploitation in the United States by BOC (CX 26D). 
Further, Mr. Morgan concluded that HL could easily be 
expanded into the ITE market (CX 26D). During 1972 and 
subsequently, BOC actively explored expanding its operations 
in the ITE market in the United States and had contacts 
with several medical companies engaged in the manufacture 
and sale of inhalation therapy equipment and accessories 
(Kuehn 1152-53). 


164. From 1972 to 1973, BOC through its representative, 
Mr. Fraser Sweatman, had a series of contacts with Oxequip 
Health Industries for the purpose of possible acquisition 
of Oxequip (McWhinnie 1545-55). Oxequip is a manufacturer 
of ITE (Table II, in camera). During this period, Oxequip 
was visited by several representatives of BOC, including 
Mr. Sweatman, A. I. Ray, and a chartered accountant (McWhinnie 
1547-49, 1552). The accountant spent an entire day studying 
confidential financial records of Oxequip (McWhinnie 1552-53). 


165. In October 1973, William C. Moeller, president 
of FS, communicated with Frank Fegan, president of OEM 
Medical, concerning possible acquisition of OEM by BOC 
(Fegan 1439-40). OEM is a manufactvrer of ITE (Table II, 
in camera). As a result of this meeting, financial infor- 
mation concerning OEM was sent to Moeller (Fegan 1441). 
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in United States-v. Bethiehem Steel Corp., supra, 
-he Distriet Court for the Soutiern pistrict of New York 
held that the sum of all products of the iron and steel 
industry constituted a line of commerce within the tneaning 
of Section 7. The basis for the District Court's conclusion 
was as follows: 
"The products of the iron ane steel industry 
aS a group are ¢ ¥. idardized, are 
not subject to the vag of style appeal, 
and have peculiar chara ‘istics and uses 
for which there are no ective suds stitutes. 
The manufacture of suc’ pee requires’ 
special know-how and experience, huge capital 
investment and a trained labor force. The 
products of the iron and steel industry are 
generally distinct one from the other and as 
@ proup distinct from the progucts of other 
industries. They are sold in a recognized 
market with its own- competitive standards. 
The iron and steel industry is commonly 
recognized by its members as well as the 
community at large as a separate industry. 
It has its cwn trade ass cciation, treating 
the industry as separate and distinct. In 
the light of these facts the conclusion is 
Warranted that the sum of all the products 
of the iron and steel industry constitute 
a line of commerce. Since Bethlehem and 
Youngstown both produce and sell the princi- 
pal products of the iron and steel industry, 
it is an appropriate line of commerce for 
analyzing the effect of this meceer | (168 
F. Supp. at 593-94). 


The evidence of record in this present proceeding 
clearly establishes that the industrial gases industry 
a whole constitutes a relevant line of commerce within 
which to measure the impact of BOC's stock acquisition 
im Airco. The industrial pases andustry is recognized 
by its members and two trade associations as a separate 
and Gistinet Industry. %Industrial gases companies only 
recognize other industrial sases companies as their 
competitors. The Bureau of the Census has classified 
the production and marketi:,, of industrial gases as a 
separate economic entity since at least 1945. Further, 
the Bureau of the Census and members of the industry 
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as personal loans ssa counts, ‘estate and 
ec saast and safety deposit. boxes are clearly not 
able, 
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insburre National Bank, supra, 399 U at 390. In the 
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present case, it would be inappropriate to divide indus- 

tiial sases into submarkets for the purpose of assessing 

the competitive impact of BOC's stock acquisition in Airco. 
Both BOC-and Airco market a wide range of industrial gases 

and there is no evidence in the record which suggests that 

BOC intended to enter the U.S. industrial gases market with 
less than a broad line of industrial gases. There is no 
evidence of record that any industrial gases company markets 
only a single industrial gas; all companies market a broad 
line of industrial gases. Industrifl gases customers normally 
a wide range of industrial gases. Further, the evidence 
record firmly establishes that the industrial gases market 
ff iciently inclusive to be meaningful in terms of trade 
ies." Crown Zellerbach Corp. v. FIC, 296 F.2d 800, 
io 
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kK, Industrial Gases Geographic Market 


Section / of the Clayton Act, as amended, prohibits an 
acquisition if its effect may pe substantially to lessen 
competition in any line of commerce in "any section of the 
country." The United States Supreme Court has recently 
reiterated the proper test for determining the relevant 
"section of the country" within wnich to measure the 
competitive impact of an acquisition: 


"Without exception the Court has treated 
"section of the country' and ‘relevant 
geographic market' as identical, and it 
has defined the latter concept as the 
area in which the goods or services at 
issue are marketed to a significant 
degree by the acmired firm." (United 
States v. Marine Bancorporation, Inc., 


42 U.S.L.W, Selo, Sel> (dune 20, 1974)). 


Airco, the acquired firm in the present case, produces 

and markets industrial gases throughout the United States. 
rtUicr, Aireo bids for both tonnage and merchant accounts 

nationwide. BOC, the acquiring firm, was interested in 
participating in the United States market on a national 
basis. The natlonwide scope of Airco's industrial gases 
Operation was one of the primary reasons for BOC acquiring 
SLOCK in Airco, 
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Therefore, msi rine the area where Airco operates 
shed as he area where BOC intended to enter, the nation 
cenit within which the effect 
asured. Further, the other 
produce and market indus- 
ates and, like Airco, 
cordi ng ly; BOC's 
j affect compe- 
hry throughout the 
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the co — etitive impagt of BOC's 
idered on a regional Basis because 
cannot be shipped economically more 
Such a contention, however, ignores 
ge industrial mses companies, in fact, 
entire United States. This is 
plants strategically located through- 


also contrary to the Commissici: 
2 78 F.T.C,. 744 (1971), 
cert. denied, 94 S. Ct. 
which 1S squarely on point 
ag ese case involving 
industrial gases, can 
ited distances, and coal 
fined to the geographic 


ission held in Kennecott Copper that although 
over which coal is shipped is limited, the 
whole constituted the relevant geographic market 
to assess the impact of the challenged 
The Commission basea its conclusion on the 
1@ large coal companies, including the acquired 
compete with each 1er throughout the United 
i the facet that equiring company intended to 
natto: wi ide competit: The geographic market 
on appeal to the United States Court of 
Tenvun -Cireult The Tenth Circuit upheld 
mM. determination that the nation as a whole 
relevant geographic marret tof Feed at (1. .inat 
‘onelusion must be reached in this proceeding. 4 / 


mission's holding in Kennecott is not inconsistent 
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The industrial gases market in the United States is 

‘ highly concentrated. BOC respondents do not dispute that 

the top seven or eight firms account for the bulk of the 

et. The evidence of record establishes that in 1972, 

he top eight industrial gm@s firms in the United States 

‘counted for 86.5 percent ot the market and the top four 
‘irpse held 69.6 percent of the market. 5/ Top eight firm 

soncentration in the industrial sases narket has increased 
Poa Bh percent to 85.5 percent during the past five years 
and the top four firm concentration has increased from 67 


t eit to 7O percent. Further, the record discloses a 
Significant increase in industry concentration from 1967 
to 1972 through mergers (Findings of Fact 65-66). 6/ 
Mne degree of concentration in the U.S. industrial 
:S industry is well above the level considered by the 
vommission and the federal courts to constitute a 
wilh (he supreme Court's decision in United States v. General td 
pyhaiices Corp., 42 U.8.h.W, 4968 (see BOC RE STy. In General 
Vie MLS re Court np r eee ty did not reach geographic or 
t; further Kennecott cere by the Court 
the General | ision. 


Mi@se Concentration figures ar 
hipments by primary preducers of in 
i.tYation ratios are an accurate refl 

Pree OLYaC@On Since Tt 18 ta: the tadust au perce companies 
ict. Customers must look to supoly ¢t ir needs. Concentra- 
 vutios based upon value of shipments ot industrial gases 

‘ll manufacturers including those not in the industrial 

sec industry are also extremely ’ i Che top eight 
1 FOur Timms accounting for (9,3 13.0 percent respec- 
ely of total value of shipments (2 (Findings of 
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BOC respondents have asserted that the value of shit 
industrial gases reported by the Bureau ef the 
tould not be considered as a reliable basis for 
ishing concentration in the industrial gases market. 
rtion is based on the testimony of one witness 
that value of shipment information required by 
could be subject to different interpretation 
st companies. He criticized the Census informa- 
viding only the value of gases at the producing 
not at the point of & tribution. further, 
ny did not normally m ire company achievements 
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plant data. 
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nau of the Census reports traditiona 1S Ln 
cases and their reliability is well 


Aunet,-Inc., 78 F.7.¢. O 1553 n. 
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requently used by the Commission and the 

a guideline for measuring concentration 
Turner. Anbtitruse- Policy; in Econom 

(959), WNLCn Oelines a. Ui: 

stry in which eight firms share 

y market and the largest firm has 

20 percent. 


‘ting companies are required by law to accurately 
their value of shipments to Census. Industrial 
shipment reports have been made to Census for many 
Census reports are clearly as reliable, if not 
than any overall industry data which could be 
ompiled for the purpose of litig tion. 


idustrial gases n the universe. 

Ls arzunent is hout E ve shubsontg as tion is 
part of the indu rial SES ind istry; captive pro- 
ion is. net available to serve (]) industrial gases 

sarket. There is no competition neces such producers 
saan: ele to the industrial gases each produces and 
8 To the extent surplus production is available, 
establishes that such. surplus is sold to 
gases companies wh ase in the marketplace 
Fact 55). Thus, to include captive production 
would not be meaningf in terms of trade 
would recognize competivcion where competition, 
not exist. 


Respondents ie) ten tive production of 
} | ; } +7 


BOC respondents misread Ford Motor Co. v. United 
es, 405 U.S. 56 (2) re [5 fF. Supp. gre 
Mich. 1970), an 5D | HO7 (B.D. Mich. 

\. here, the Supreme irt sarded AC Spark Plugs 
Competitor in. ¢) I ig market, although AC was 
General Motor id AG ugs 1 é installed as 
equipment in GM itical importance 
as case, however, was t! hat Gift actively 
irketed AC plugs in the gs market including 
& lucrative replacement mi 3M did not simply 
facture its spark plugs as ary component 
put to its car production. 


xespondents also attempt ilute ma tC statistics 
eluding in the industria 5 «ne production and 
s of other products such propane, butane, propylene, 
orine and sulphur dioxide. These gases are not considered 
the industrial gases industry. The bulk of such 

sold by Other industries for different purposes. 

ent such gases are sold by incustrial gases 

the volume is insignificant (Finding of Fact 39). 


it is well settled that precise market data 
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oncentration "the zreater is the likeli- 
policies : mutha? advantage, not 
emerge.’ Unit ates v. Aluminum Co. 
Uf. 271, 30 (1955) The Court also 
...competiti ) Will be most vital when 
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ny sellers, non f 


which has “any significant 


ie Court have made it abundantly 
Clayton Act is to be construed 
1i0ot only preventing the rising tide 
but preserving the possibility 
Further, Section 7 deals with 
with  depinint ies: ric Vv. Proctor & 
568, 577 (1967). “Section 7 “Iook[s] 
tual present effect of a merger but 
et upon future competition." United 


cery Co., 384 U.S. 270, 277 (19566). 


these basic premises in mind, the elimination of 
competition as well as actual competition is 
Section 7. United States v. Falstaff Brewin: 
5 (1973); Ford Motor Co. Vv. United States, 
3 United States v. Proctor & Gamble Co., 
Fenn-Olin Chemical Co., , 
iif States v. EL Paso Natural Gas Co., "376 
; ty. The pot ier ‘Ompetition doctrine has 
ning only as applied to  eonconts tia or oOligopolistic 
irkets. "The present procompeiitive effects that a 
perceived potential en 1trant may produce in an oligopolistic 
market will already have been accomplished if the target 
market is performing competitively. Likewise, there would 
et need for concern about the proszects of long-term 
centration of a market whi ‘ is in fact genuinely 
j oe States v. Marine Bancorporation, Inc. 


5e 1 ‘tie June 25, 1074 


There are two kinds of potential competition which an 
acquisition may pared 0se. An acquisition may eliminate 
© procompetitive influence that a firm which is positic 
‘it edge of a market, threatening to come in, exerts upe: 
pee yaer of the companies within the market. Secondly. 
equisition may eliminate the likelihood of a procompet i- 
“entry into a market by an actual potential competitor 
a firm that, were it not for the acquisition, would 
ave entered the market either de novo or by a toeiold 
LO. 
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1968. Further, there are no unique features of the U.S. 
industrial eases market which would preclude entry by 
BoC. Thus, it must be inferred that BOC's position as 

a perceived potential entrant had a procompetitive 
effect on the U.S. industrial gases market. 


FP. The ACGuisition of Airco Hliminated 
BOC as an Actual Potential Entrant 


The elimination through merger, of an actual potential 
entrant can be unlawful "[A]Jlthough its competitive conduct 
in the market may be the mirror image of that of the 
acquired company" since the entry eliminates a potential 
competitor exercising present influence on the market, 
United States v. Falstaff Brewing Corp., 410 U.S. 526, 532 
(1973); it also eliminates the possibility of eventual 
market deconcentration. United States v. Ford Motor 
Company, 266 F. Supp. 407 (B.D. Mien. 1968), arr'd, 405 


Use, 90e, SOY (1072) (Burger, Ji, eoncurring in pert). 


Strong objective evidence of record indicates that BOC 
would have eventually entered the U.S. industrial gases 
market elther de novo or through toehold acquisition. BOC 
had a "long-term objective" of expanding its international 
operations and BOC's chairman admitted the Airco acquisition 
WaS in furtherance of this objective. Ine U.S, market is 
the world's largest industrial gases market and the most 
technically advanced. BOC needed to be "in tune" with this 
technology (Smith 1788). BOC could not be truly "multi- 
international" without operating in the North American market 
(Smith 1731). BOC needed to be in competition with its 
American-based competitors "on their home grounds" to survive 
internationally (CX 38C; see Findings of Fact 84-87). 


BOC continuously investigated methods of entry into 
the U.S. market from 1908 through 1973, including hiring a 
consultant who was a specialist in industrial gases, making 
an extensive investigation of the industrial gases market 
in 1969-1970, and holding acquisition discussions with 
several small industrial gases companies, including commenc- 
ing a Study ci possible acaquisiticn of Airco in June 1973 
(Findings of VYact 90-101). BOC had the financial resources, 
technical knowhow and marketing ability, and the economic 
incentives and: motivation to enter the market. Further, 
there were no barriers tc such entry by BOC. 
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The subjective evidence discussed above does not 
overcome the strong objective evidence of BOC's likely 
entry into the U.S. industrial gases market. It is well 
settled that subjective evidence of management's intent is 
entitled to little weight in determining whether a company 
is an actual potential entrant. The Supreme Court expressly 
rejected reliance on ‘such subjective evidence in United 
States v. Penn-Olin Chemical Co., 378 U.S. 158 (1904).~ 
Atter a full review of objective evidence in that case 
showing the capability and incentives of joint venturers 

to enter a market independently, the Court held (at p. 174): 


"Unless we are going to require subjective 
evidence, this array of probability cer- 
tainly reaches the prima facie stage. As 
we have indicated, to require more would 
be to read the statutory reuuirement of 
reasonable probability into a requirement 
of certainty. This we will not do." 


In his coneurring opinion in United States v. Falstaff 
Brewing Corp., 410 U.S. 526, 545 (1973), Justice Marshall 
elaborated reasons for giving subjective evidence limited 
consideration in actual potential entry cases (at pp. 567- 


569): 


"The reasons for so limiting the role of sub- 
jective evidence are not difficult to discern. 
Such evidence should obviously be given no 

weight if it is not credible. But it is in 

the very nature of such evidence that in the 
usual case it is not worthy of credit. First, 
any statement of future intent will be inherently 
self-serving. A defendant in a 87 case such 

as this wishes to enter the market by acquisi- 
tion and its managers know that its ability to 

do so depends upon whether it can convince a 
court that it would not have entered de novo 

if entry by acquisition were prevented. 

is thus strongly in management's interest to 
represent that it has no intention of entering 

de novo -- a representation which is not subject 
to external verification and which is so specula- 
tive in nature that it could virtually never 
serve as the predicate for a perjury charge. 


% * * 


OW 


J 


ry 


+ 
4 


at 
OU 


n 


gOos 


still 


sul 


yr 


ECOMO 


OL 


rn 


SOE at 


BEST GOPY AVAILABLE 


‘ 


& &29 


have been aS) attractive to BOC. 
pecord £3 festly clear that BOC had the resources, 


technical knowhow and marketing experience to enter tne 
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U.S. industrial gases market de novo or by toenold 

acocuisition. BOC found it economically feasible and 

attractive to enter de novo and by toehold acquisitions 

industrial gases markets in 19 different countries through- 

out the world. BOC found it eeondmically Teasibie and 
tiractive, to ,recen 


a Cul itly enter the industrial gases market 
in Brazil de novo by building a small plant. The Brazilian 
a che modustrial gases markets have comparable 
: aker 2732). 
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' syecessful de novo entry into the indus- 
t in Great Britain in 1957 also demonstrates 
asibility and attractiveness of entry by 
e into the U.S. industrial gases market. 
ts was a small company and its entry 
n was its first overseas penetration. It 
ources and world wi marketing experi- 
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in Airco. Air Products began its operations in Great Britain 
, pbuilding very small plants and it nad to compete with 
whose market share was in excess of 95 percent. Despite 
neager beginning, Air Products was able subsequently to 
na 25 percent share of the Great Britain industrial 
market (Baker 2738). Further, Air Products found 16 
tive to recently enter the Canadian market where it 
s products froin its U.S. gases plants, pays 4 10 
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ereent tarifl, and has 
of the marxet (Baker 396-99, 2713-15). 


Further convincing evidence of the feasibility and 
attractiveness of entering the U.S. industrial gases market 
by toehoid acguisition is the successful entry by Liquid 
Air in 1968 through acquisition of American Cryogenics, 

a small company that was losing $4 million a year 

e time of its acquisition. Liquid Air was able to 
turn fmseriean Cryogenics into a profitable operation. 
Furthermore, market conditions in 1968 were not as advan- 
taseousfor entry into the market as conditions in recent 
years. Liquid Air has also been able to extend its initial 
nenetration into the U.S. market tnrough acquisition of 
other toehold fimas and by internal expansion (Cx 345H, 
in camera; Dempster 511, 618-196, 528-530, 552). 
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cone luded that de novo or grass roots 
industrinl paises market was feasible 
attractive to UC. It is further ¢con- 
were toehold firms that could have been 
on a practical basis. It is also concluded 
cember 1973, BOC was an actual potential 
Vase industria 1 gases market either de novo 
ques sitions its entry would have increased 
ective competitors in the market. BOC 
a pecoming a viable national firm with at 
ercent of the market. Thus, BOC would have been 
seek its place in e market at the expense 
established firms, and this effort by BOC would have 
id in a procompetitive e t in the marketplace. 
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the objective facts as 
Objective evidence establishes 
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that there are high barriers 
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tion 7. United states 
Supp. 1225, te39 (C.0. 
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Ss congue: in une marketplace is 2 
of Airco (sec United States v. Falst: 
at 63 (1973105 20 appCars thal 
Lolated, ine Court, in Falstail, 
day" the question of 
rer that will leave competition 
J 4 eee was, neither hurt nor helped. 
jowever, as observed by Justice Marshall, 
ohibits an entry by acquisition [other than toe 
4 an acuulsition eliminates the possibilits 
ual competition. (id., Marshall, oe Concur: 
mao, even Lf de novo ar tochold entry by BOC Glu 
diate procompetilive cffects, there is the 
that such entry would have such effects 20 sone 
fubuee. This is cufficient to cutablich @ viol: 
etion 7, which looks to possibilities - not certaintivcs 
“soto the future a6 well ao Ghe present. 
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II. INHALATION ANESTHETIC EQUIPMENT 


A. Inhalation Anesthetic Equipment 
Comprises a Line of Commerce 


Inhé#Mtion anesthetic equipment and accessories fall 
within the criteria for defining product markets set forth 
by the Supreme Court in Brown Shoe Co. v. United States, 
370 U.S. 294, 325 (1962 eo re ee 


"me outer boundaries of a product market 
are determined by the reasonable inter- 
changeability of use or the cross-elas- 
ticity of demand between the product 
{tself and substitutes for it. However, 
within this broad market, well-defined 
submarkets may exist which, in themselves, 
constitute product markets for antitrust 
purposes. «.. The boundaries of such a 
submarket may be detérmined by examining 
such practical indicia 4s industry or 
public recognition of the submarket as 

a separate economic entity, the product's 
peculiar characteristics and uses, unique 
production facilities, distinct customers, 
distinct prices, sensitivity to price 
changes and specialized vendors.’ 


The Court further emphasizea that: 


"| | it is necessary to examine the 

effects of a merger in each such economically 
significant submarket to determine if there 

4g a reasonable probability that the merger 
will substantially lessen competition." (Ibid. ) 


It is now well established that it is not necessary 
for each of the seven criteria set forth in Brown Shoe to 
be present in every merger case in order to establish a 
market; a relevant market has been found to exist where 
less than all of the Brown Shoe criteria were present. 
United States v. E. I. duPont de Nemours & Co., 353 U.S. 


s Duron s GC Beets Se 
585, 593-95 (1957); General Foods Corp. Vv. PiY.C., 366 F.26 
936, 941 {3rd Cir. 1967); Reynolds Metals CO. Vu Fits 
309 F.2d 223, 227 (D.C. Cir.” Tees oe 
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Aijreo 16 a substantiel factor in the [TE market and BOC's 
subsidiary, jarris-lake:, backed by BOC, had established 
VOLE ay a Slit icant conmpobivar. 


Subatantial barriers to entry and expansion limit the 
nobentinl tor erowth of emal]1 firms in the rapidly frowing 
inhalation therapy cquipment and accessories market. Backed 
by POU Ss vase sap tal, tecnnological and marketing skills, 

OC's operations not only had the ability to expand in 

ae market, but were already doing so. Thus BOC's subsidiary, 

Harris-lake, though small, was a significant and closely 

watched competitor. BOC had carefully devised its stratezy 

for growth when it entered the U.S. market. Through 

internal expansion, acquisition of othcr Sues competitors, 

or 4 combimation of both approaches, BOC ntende sd to become 
Poificanc Pirin in the Uso. fphalation hherapy equipment 
“aecessories market. 


Tac Faet Chae. BO had ee stens LG accomplish 10s 
ansion @oals made Ca nh Sle@niticant factor in 
eae There cS be ot) doubt tilt within 2 short 
BOC would he a ail "cantly increased its 
‘ gure a t Sa firm with limense resources 
apaniiitios, adroany in’ Che market, Bol exerted 6 


Mi ficant restreinine influence on tic market leaders 
27ond 1ts sisal) market share, and was a strong force for 
competition. 


a+ « 
that 4 


Section ( dictaces ; 
as BOC, with oe Capability, interes! 
Xp md, wast be compelled to pursue inte 
| an acquisition inimical toa competicl 
hiladelphia National se orl ule, 


ri United States v. Standurd Cony 
| CV nN\r i] OG oye) D T j 67; 5 Seana eee ete 
e sUDDp. a 3 6. ° oU soye 


As recoeni zed by the Second Circuit in Stanley 
at 503: 


"itine continued independence of companies 
With relatively small market snares is 

se. Crucial to the health and vitality of 

a market threatening to become oligopolistic." 


Ine lepal principle set forth in stanley Works is well 
@stablished. The Supreme Court earlier noted that “the bas- 


i¢ premise of ... [Section f is] Chat competition will be 


» Bal 


TOMO UL eC OIE WON ea WI Mace PCy tie ClayCon ACG and Seeuion | 5 
0k OH Opa PVCU! CHEN PNB ay eri BY LCM aa 


CET OO EO enebate LeU TG CN CUTE Ce ei ALO, AL es) 
taco. ne’ Commi asGlon) has 
l, Hi tie propen state winder 
OSTEO Gait er Caco uI a nr Ha Tt ay es PLULOnN Where the aequig l= 
substantially lessens canpotition.,” (Dean. Foods Co., 
Cy ee Fa 1966). th Dewan Foods, the Commission 
shee the) act juired firm, Bownan age Corporation, 
Seoul & by enlering lite a purchase contract 
Of ite assets to Dean foods (70 F.7.C. at 


& li ‘ 


Although Airco did not enter into an agreement to sell 
its assets to BOC, the record clearly shows that Airco was 
ingtrumentel in BOC's acquisition of Airco'’s stock. First, 
Airco actively sought out BOC and provided confidential 
information wilh respect to its business operations to 
DOC.  Alrco and, BOC entercd into an agreement on July 25, 
1O73, which provided. tor an exchaneze of contidential infor— 
mation between the two companies and also prohibited either 
Conpany Drom aking a tender offer ror the other company's 
snarcs fore period of five years without the approval of 
the other company's) board of directors (Finding of Fact 25). 


On Decenber! 10. 1975. Airco and BOC entered into another 
asreemeno In Which /ALreo (\Consented) Fo, BOCs tender) otter tor 
ALCO Shares, This eereenent also provided Tor reciprocal 
representation Dy! BOC and! Aireo on each. others beard) of 
directors. Punther, the agreement gave Aireo) the right) to 
purchase or deésignace a purchaser for any of the Aireo shares 
acquired by BOC whith BOC may subsequently sell {Finding of 
Fact 30 ) ° 


Kurther, Airco actively assaisted BOC in inaking its 
tender offer. Airco not only made 1ts 11st of shareholders 
available to BOC, 1t alse had Ailrco's transter agent maid 
BOC's offer to Airco shareholders (Finding of Fact 30). 


Atreo's role in the acquisition of Airco stock by BOC 

WAS 8 Sle@nificany part of the ovcral! Uransaction. Airco 
actively opposed the Curtiss-Wright proposal and supported 
The) BOC proposal. Accordingly, respondent Alrco, as charged 
in the complaint, violaved) sceetvion 5 of tne NMederal trade 
Commission Act | taking affirmative actions which resulted 
0 en acoulsition Pronrbi ved by Section / of ithe: Clayton Act 
and Sectlon Hor Vie Wedoral Prado Comal session AG. 


A 42 
Morcover, it 15 proper to join Airco as a party 
resnundmnt (‘to this cade sinec the relict to be cntcred 
richts and interests of Airco. ‘Accordingly, 
Y party to this auction. Sec, Cees 
tate: Phi Petrolcum Cow, 307 F. supp. 1226, 
(UD. 97/7 SO ee HO US yaa Weal oe LO 


(July 6, 1974), she eases cited therein. 


Vv. PORM OF RELIES 


30C respondents have consented to the jurisdiction of 
the Commission (Tinding of Fact 12), and the Commission 
has jurisdiction over Airco (Findim: of Pact 20). Inuss 
the Comaission has authority to enter whatever remedy may 
1 eessary to restore competition to the status that 
to December, 1973, and to take steps to 
the law will not be violated in the future. 


settled that the choice of the remedial 
the disecr« tion of the Commission. 
» 309 U.t. 3355 i Se (1959) 
ab Wien Ll (fen Cir. Igy 
[ad 


raneay to redress 4 Se 


‘ord Motor Co. We United Scatves. 
Tic. v. proctor & Gamble Co., 


present case, effective relief can only be 
y complete divestiture of Airco's stock by) Bow), 
Ona mtatives from Airco's board and 

POrOVaL Ob Aa neo) ten sentatives from BOC's board. Complete 
divestiture and removal of UOC a Airco representatives 
from cach other's LY Will Restore 80C as 
& procompetitive force lL the edge. oi je market and as 
likely potential entrant into the U ited States industrial 
aeg market. Toe same sanction will also restore BOC as 
an independent, 4c! rompetitor in the inhalation anesthetic 
equipment and accessories market an in the inhalation, therapy 
equipment and act i gas 


Ra 


‘ 


BOC Has Shown so. ivity toward mergers in the 
lines of commerce levant © his pro¢cecding. fo insure 
that the Commission's 
is mot clreunvenvcd, 
tion over BOC respondents and the authority to approve future 
acquisitions in the three Jincs of comnerce relevant to this 
vroceeding for a period of ten (1G) years,  Adex Corp, 
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< O33 (Oth Cis. a cert. denied, 
eepure Corp. Ve eleGs ‘ ic 7a 


; ol ( V a) 
sth Cir. 1970), eRe. denied, 10" TS. B60. (1970). 


the acauisittion involved in this proceeding is 4 mwillion 
; icone Because of a court injunction issued 
the Commission, intermingling of acon of 
rations has been prevented. P.L.C. ve Uritish 
1974 Trade Cas. %/5,003 (DU. Del. 1977). 
Lure will not cause undue difficulty to either 
Further, it is possible to get almost immediate 
he divestiture involves stock only. ‘The order 
ith will require BOC to set up an independent 
wnich shall have full independent authority 
tock until such time as the trusteed stock 
yeen divested pursuant to the provisions of this 
er thes arrangement, the vagaries of the financial 


mee not prevent some immediate relief. 
CONCLUSIONS OF LAW 


Commission has jurisdiction of and over the 
of this proceeding and of respondents The 
! npany Limited; BOC Financial Corporation; 
ata and British Oxygen investments Limited 
3aand respondent Airco, Inc. (" Aires"). 


boc respondents and Airco were, at all times 
herein, corporations engaged in commerce, as 
12" js defined in the Clayton Act, as amended, and 
lederal Trade Commission Act. 


ine appropriate lines of commerce within which to 

he competitive effects of the acquisition of 

k by BOC are: (a) industrial gases; (b) inhalation 
ey and accessories; and (c) inhalation 
‘suipment and accessorics. 


proper geographic market within which to 
coupetitive effects of BOC's acquisition ir. 
vant lines of commerce is the United States 
3 


‘he effect of the acquisition of Airco stock by 
been, or may be, substantially to lessen competi- 
-o tend to crcate a monopoly in violation of 
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Lys 6 


thio 
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Clayton Act, 
the Federal 


in VLOLALIOC 
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Substantial potenti 
BOC. and Airco i 
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7 
and Poin aeacnnin oe 


rroducts 
srenched in 


through 


San iied 


4ers to entry of new manulacturers 


the manufacture and sale of inhala 
anesthetic equipment and acces 


e raised significantly. 


anutacture 
equipment 


ssories 


yy 


jlacture and sale 
wipment and acces- 


Modical Products 
entrenched in 
or inhalation 


entry of new manufacturers 
anutacture and sale of inhala- 
equipment and accessorics 


en 


10 Sleniticantly. 


@ acnuisition of Airco stock by BOC may % 
Lesson Competition, or to tend co creace 
Of Section 7¢ Of the Clayton AcU, as 
S$), and in violation of Section 5 of 
Comnission (15 
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Orpor: 
result 
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or PURER ORDERND that none of the stoek, aseotis 
properties. riphts and priviliges, tangible or intangible, 
required to be divested by BOC pursuant to Paragraph I 
above, shall be divested directly or indirectly to anyone 
who is, at the time of the divestiture, an officer, director. 
employee, or agent of, or under the control, direction or 
te ‘ 


influence of BOC, or who owns or controls more than one 


percent of the capital stock of BOC. 


ii 

IT IS FURTHER ORDERED that BOC shall, within sixty (60) 
days from the date this Order becomes final, transfer to an 
independent Voting Trustee, subject to the prior approval of 
the Federal Trade Commission, which shall not be urder the 
@Qirect or indirect Control, domination, or influence of BOC, 
its officers, directors, agents or representatives, all of 
the stock of Airco presently held by BOC, and BOC shall 
maintain in cxistence the voting trust so created, or a 
successor thereof, until BOC has divested itself of all 


the stock of Airco in compliance with Péragraphs 1 and 


II above. 


Said Voting Trustee shall have full independent 
qdiseretion to vote the trusteed stock and BOC and its 
officers. directors, agents and representatives nay not 


consult., advise or otherwise participate in any manner 


except. in connection with the sale of the trusteed stock 
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UNITED STATES OF AMERICA 


BEFORE 


FEDERAL TRADE COMMISSION 


DOCKET NO 


IN THE MATTER OF: 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 

M. Elizabeth Hanford 
Stephen Nye 


In the Matter of 


BRITISH OXYGEN COMPANY, LIMITED, 

BOC FINANCIAL CORPORATION , 

BOC HOLDINGS, LIMITED, 

BRITISH OXYGEN INVESTMENTS, LIMITED 
and AIRCO, INCORPORATED, 
corporations. 


DOCKET NO. 8955 
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FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 


The Federal Trade Commission issued its complaint in this matter 
on February 26, 1974, charging that respondents, The British Oxygen 
Company Limited, BOC Financial Corporation, BOC Holdings Limited, 
and British Oxygen Investments Limited had violated Section 7 of the 
amended Clayton Act (15 U.S.C. 18) in acquiring 4 million shares of 
the stuck of Airco, Incorporated and further charging these respondents 
and Airco, Incorporated with violation of Section 5 of the Federal Trade 
Commission Act (15 U.S.C. 45). Testimony and other evidence in 
support of art in opposition to the allegations of the complaint were 
received in evicentiary hearings and in an initial decision of 


October 18, 1974, the administrative law judge concluded that 

the principal charges were supported by the evidence and entered 
an order that would require divestiture of the acquired firm and 
other relief. 


The Commission, having considered the appeal filed by the 
respondents and the entire record, and having determined that the 
law judge's findings of fact and conclusions, as modified herein and 
as supplemented by the attached Commission Opinion, should be 
adopted as the findings and conclusions. of the Commission, now 
makes its findings as to the facts, its conclusions drawn therefrom 
and its order. 


1. through 35. With the exception of Finding 18, the Commission 
adopts the Preliminary Statement and Findings 1 through 36 
of the Initial Decision. 


36. Finding of Fact 36 of the Initial Decision is revised to read: 


The Bureau of the Census classifies the production and marketing 
of industrial gases as a separate and distinct industry under Standard 
Industrial Classification (SIC) 2813 (CX 296A-F, CX 312A-K). The 
United States industrial gases industry has been defined by Census 
from at least 1945 through the present as those establishments 
primarily engaged in manufacturing gases for sale in compressed, 
liquid and solid forms (CX 340A-B, CX 336A-B, CX 338A-B; CX 
339A-B, CX 296A). ‘The gases classified by Census as industrial 
gases are acetylene, carbon dioxide, argon, helium, hydrogen, 
nitrogen, oxygen, nitrous oxide, other elemental gases, and 
compressed and liquified gases (CX 299D, CX 300A-D, CX 312C-D). 
The same group of gases have been classified as industrial gases 
by Census since at least 1954 (CX SafA-©) . 


37. through 52. The Commission adopts Findings 37 through 52 
of the Initial Decision. 


53, Finding of Fact 53 of the Initial Decision is revised to read: 


There is no price data in the record as such. BOC respondents 
contend that price competition in the industry is extremely rigorous, 
and reference is made to testimony of industry executives (Dempster 
556; Baker 436-37; Flamm 305). This testimony is, however, 
somewhat equivocal. Mr. Flamm of Linde stated that between Linde, 
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Air Products and Airco -- "they argue their service is equal, 

I would say a fair amount of vigorous price competition" 

(Flamm 305). Further, this testimony, which is of the most general 
nature, must be viewed in perspective with the supply-demand 
situation existing during the past 2 years, and testimony that prices 
have firmed, marginal pricing has disappeared and full pricing 

has become the standard. Respondents also rely upon the observations 
in the Perham-Greenfield (BOC) report on the United States industrial 
gases market as of 1969-1970 (BOC RX 62). The report also covers 
the period 1969-early 1970. The supply-demand situation and industry 
pricing practices changed substantially from early 1970 to the end 

of 1973 when the challenged acquisition occurred (Findings of Fact 
50-52). 


Finding of Fact 54 of the Initial Decision is revised to read: 


BOC respondents placed several charts in evidence which 
demonstrate that average unit value of majo. industrial gases has 
declined in recent years (BOC RX 246; BC™ PF 123). Conclusions 
regarding prices have been drawn from data compiled by the 
Bureau of the Census on the total value and quantity of shipments 
of the various gases, f.o.b. plant, with the unit value (i.e., the 
ratio of total value of shipments to total quantity of shipments) 
used as an approximation of price. Declining unit value has 
little significance in establishing that the marketplace is highly 
competitive. The basic pattern in the industry has been an increase 
in volume purchased by individual customers and a trend toward 
pipeline delivery. Thus, the increasing use of tonnage oxygen 
with low delivery costs has had an averaging-down eftect on the 
unit value of shipments. Economies of scale in production and 
delivery has also effected lower unit costs (Baker 2745-46). 


55. through 65. ‘The Commission adopts Findings 55 through 65 of 
the Initial Decision with the exception that the reference to "BOC 
RX 254" in the second sentence of Finding 58 should read: "lid. 
Figures 20 and 21." 


66. The Commission adopts Finding 66 of the Initial Decision except 
for the first two sentences thereof. 


67. through 80. The Commission adopts Findings 67 through 80 
of the Initial Decision. 
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81. Finding 81 of the Initial Decision is revised to read: 


Industry witnesses testified that their pricing and marketing 
decisions had not been affected by the perceived potential entry of 
BOC (Flamm 336-37; Dempster 567-68; Kimmerling 881-82; Baker 
446). 


82. through 91. The Commission adopts Findings 82 through 91 
of the Initial Decision, striking the word "Bangladesh" in Finding 
85 and changing "19 countries" in Finding 89 to read "17 countries." 


Finding 92 of the Initial Decision is revised to read: 


In October 1969, Dr. Muller was told by the chairman of BOC 
to terminate all activities other than searching for opportunities for 
BOC in the U.S. industrial gases field (CX 42, CX 248A-B). In 
December 1969, the chairman of BOC informed Dr. Muller that 
BOC should be represented in the United States; the only questions 
were what, how, when and where (CX 47A). 


93. and 94. The Commission adopts Findings 93 and 94 of the 
Initial Decision, revising the last sentence of Finding 94 to read: 


Throughout Dr. Muller's association with BOC, BOC continually 
stressed its interest in entering the U.S. industrial gases market 
(CX 42, 47A; Muller 668). 


95. The Commission adopts Finding 95 of the Initial Decision, 
revising the first sentence to read: 


By 1969, BOC had made a definite decision to investigate 
possible entry into a number of U.S. markets, with first priority 
to be given to the U.S. industrial gases market (CX 40A, CX 246). 


96. Finding 96 of the Initial Decision is revised to read: 


|Delete subtitle] 


in November 1969, Mr. Johnson of Loeb, Rhodes and Company, 
an investment bunking firm, was told by BOC executives that BOC 
was interested in making an acquisition of some consequence in 
the United States in the industrial gases line of business. 
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Mr. Johnson indicated that he haa earlier relations with Chemetron 
that involved negotiations for the acqtisition of Chemetron by 
another company. BOC executives exp:cssed an interest ir. 
pursuing possible acquisition of Chemetron. On Janvery 1970, 
a meeting was arranged between BOC and Chemetron officials. 
Chemetron's management made it clear that they were interested 
in permitting BOC to acquire only a minority interest, enough to 
protect against a takeover by other companies. The BOC 
representative in turn indicated that he doubted that his board 
of directors would be interested in anything less than a majority 
interest. BOC later informed Johnson that it was not interested 
in pursuing the matter further (CX 223, 224, 225; Tr. 832-35). 


97. Finding 97 of the Initial Decision is adopted, deleting the subtitle. 
98. Finding 98 of the Initial Decision is revised to read: 
[Delete subtitle] 


BOC considered Burdett Oxygen Company of Cleveland 
(Burdett-Cleveland) a possible acquisition candidate in 1969 (CX 40A). 
In 1969, BOC told Burdett-Cleveland that it might be interested if 
the company ever wished to dispose of its operations (CX 216). 

Mr. Perham and Mr. Greenfield of BOC visited Burdett-Cleveland 
during BOC's 1970 study of the U.S. industrial gases market. 
Although the authors of the report considered the company to have 
management problems and to be in financial trouble, they expressed 
the view that "possibly their strategy in obtaining three tonnage 
supply schemes could be made to work if the business ever is 
available at a realistic price... We recommend we watch and wait 
with only a ninor possibility it could be of interest to us" (CX 232 
D-E, in camera). 


99. Finding 99 of the Initial Decision is revised to read: 


Eurly in 1970, an investment banker told BOC that 50 percent 
of the stock of Burdett-Cleveland could be purchased for $4-5 
million. In April 1970, KOC informed the banker that there was 
a possibility that BOC could be interested in a majority position 
in Burdett-Cleveland (CX 233A, CX 234). After BOC was told it 
was then impossible to obtain control, BOC told the banker that 
if the situation changed it should be alerted as it might still be 
interested (CX 243). In September-October 1970, BOC told Burdett- 
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Cleveland and its bankers that it was interested in buying Burdett's 
Niagara Falls, New York, industrial gases plant for its Canadian 
operation across the border. However nothing came of the matter 
(CX 244A, CX 245). 


100.-102. The Commission adopts Finding 100 of the Initial Decision, 
but vacates Findings 101 and 102. 


103.-111. The Commission adopts Findings 103 through 111 of the 
Initial Decision, but deletes the sentence in Finding 110: "The 
Brazilian market has a growth rate comparable to the U.S. market." 


112. The Commission adopts Finding 112 of the Initial Decision, 
revising the last sentence to read: "At the time BOC acquired 
Airco stock, there were a number of small regional U.S. industrial 
gases producers, some of which presumably were available for 
acquisition (see, e.g. Tr. 736, 788, 876, 393, 2734-35, 2750, 2781, 
260). 


113.-121. The Commission adopts Findings 113 through 121 of the 
Initial Decision, deleting the first sentence of Finding 121. 


122. The Commission adopts Finding 122 of the Initial Decision 

but substituting the following for the first two sentences thereof: 
"The Z-79 Committee of the American National Institute consists 

of the leading manufacturers of IAE, representatives of the medical 
professional societies in the United States and representatives of the 
Federal Government (Hedley-Whyte 1212-13). 


123.-127. ‘The Commission adopts Findings 123 and 124 of the 
Initial Decision, deleting the first sentence of Finding 124. Findings 
125-127 are vacated. 


128.-140. Findings 128 through 138 and Finding 140 of the Initial 
Decision are adopted except for characterizations of sales of IAE 
as constituting a single market. Finding 139 is vacated. 


141.-149. Findings 141 through 149 of the Initial Decision are 
adopted, except for Finding 143 which is vacated. 


Yables I and II in camera of the Initial Decision are adopted 
by the Commission. 
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150.-153. Findings 150 through 153 of the Initial Decision are 
vacated and the following findings are entered in lieu thereof: 


Prior to the acquisition of Airco, BOC competed with 

Airco in the manufacture or sale of anesthesia machines, anesthesia 
vaporizers and anesthesia face masks. (CX 135-141, 146, 147; 150; 
Physical Exhibit A, Table I in camera). The manufacture and sale 
of anesthesia machines, anesthesia vaporizers, and anesthesia face 
masks is in each of these product lines a line of commerce for 
purposes of Section 7 of the Clayton Act. BOC's stock acquisition 
has substantially lessened competition in these lines of commerce. 


154.-174. The Commission adopts Findings 154 through 174 of the 
Initial Decision except to the extent they characterize sales of ITE 
as constituting a single market. 


175.-182. Findings 175 through 182 of the Initial Decision are vacated. 


The following Conclusions of the Initial Decision are adopted 
except as indicated: 


Conclusion IA 
Conclusion IB 
Conclusion IC, except for the last sentence of the first paragraph. 


Conclusion ID 


Conclusion IE 


Conclusion IF (entitled "BOC Exerted Beneficial Influence etc..." 
at pp. 93-96) is vacated. 


Conclusion IF [sic] (entitled "The Acquisition of Airco etc..." at 

pp. 96-102) is adopted, except that in the first paragraph on p. 100 
"17 different countries" is substituted for "19 different countries" 
and the final sentence is deleted. Further, the third sentence in the 
second paragraph on p. 101 is deleted and "See Finding 112" is 
substituted therefor. 


Conelusion IG is vacated. 


Conclusion IH is adopted. 


Conclusion IIA is vacated. 
Conclusion IIB is adopted. 


Conclusion IIC is vacated. 


Conclusion III is vacated and the following is entered therefor: There 
is insufficient evidence that competition has been lessened in the 
sale of inhalation therapy equipment as the result of the acquisition. 


Conclusion IV is adopted to the extent it is not inconsistent with the 
Final Order and Opinion of the Commission. 


Conclusions of Law at pp. 114-116 are adopted to the extent they 
are not inconsistent with the Findings and Opinion of the Commission. 


The following final order is hereby entered: 
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FINAL ORDER 


For the purpose of this Order, "BOC" shall include all 
subsidiary or related corporations and all successor corporations 
of The British Oxygen Company Limited; BOC Financial Corporation; 
BOC Holdings Limited; and British Oxygen Investments Limited; and 
"Airco" shall include all subsidiary or related corporations and all 
successor corporations of Airco, Inc. 


IT IS ORDERED that BOC, its officers. directors, agents, 
representatives and employees, shall within one (1) year from the 
date this Order becomes final, divest itself absolutely and in good 
faith, subject to the prior approval of the Federal Trade Commission, 
of all rights, title and interest including without limitation all shares 
of stock and all assets, properties, rights and privileges, tangible 
or intangible, including without limitation all plant, equipment, 
machinery, raw material reserves, inventory, customer lists, trade 
names, trademarks, good will, and other property of whatever 
description acquired by BOC as a result of its acquisition of the 
stock of Airco. 


IT IS FURTHER ORDERED that none of the stock, assets, 
properties, rights and privileges, tangible or intangible, required 
to be divested by BOC pursuant to Paragraph I above, shall be 
divested directly or indirectly to anyone who is, at the time of 
the divestiture, an officer, director, employee, or agent of, or 
under the control, direction or influence of BOC, or who owns or 
controls more than one percent of the capital stock of BOC. 


IT IS FURTHER ORDERED that respondent BOC shall cease 
and desist for a period of ten (10) years from the date this Order 
becomes final from acquiring, directly or indirectly, through 
subsidiaries or otherwise, the whole or any part of the stock, 
share capital or assets (other than products sold in the normal 
course of business) of any concern, corporate or noncorporate, 
engaged at the time of acquisition in any state of the United States 
in any or all of the business of (1) industrial gases, or (2) anesthesia 
machines, or (3) anesthesia vaporizers, or (4) anesthesia face 
masks, without the prior approval of the Federal Trade Commission. 
The foregoing restiiction (1) shall not apply to the acquisition 
of a concern which in the two most recent reporting years prior 
to the acquisition has reported value of shipments of industrial 
gases (SIC 2813) to the Bureau of Census not in excess of $25 
million in the aggregate in each of the two years; provided, 
however, that BOC has not already acquired any interest in a 
concern engaged in any portion of the business of manufacturing 
or selling industrial gases in the United States and no longer 
retains an ownership interest in Airco at the time of such acquisition. 


The prohibited acquisitions in the above paragraph shall include 
but not be limited to the entering into of any arrangement between 
KOC, and any concern engaged in any or all of the aforesaid 
businesses pursuant to which BOC obtains the market share of 
any such concern (a) through such concern discontinuing its 
participation in the industries mentioned in this paragraph, or any 
segment thereof, under its own trade name or labels and thereafter 
manufacturing or distributing any of said products under the BOC 
trade name, or (b) by reasons of such concern discontinuing its 
participation in the industries mentioned in this paragraph, or any 
segment thereof, and thereafter transferring to BOC its customer lists, 
or in any other way making available to BOC access to its customers 
or its customer accounts. 
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If {S FURTHER ORDERED that BOC notify the Federal 
Trade Commission at least thirty (30) days prior to any proposed 
change in the corporate structure such as dissolution, assignment 
or sale resulting in the emergence of a successor corporation, 
the creation or dissolution of subsidiaries or any change in the 
corporation which may affect compliance obligations arising out 
of the Order. 


IT IS FURTHER ORDERED that BOC cease any and all 
representation on the board of directors of Airco, and cease and 
desist from taking any steps to nominate, seat, or admit any 
representatives of Airco to the board of directors of BOC 


IT IS FURTHER ORDERED that BOC shall within sixty (60) 
days from the date this Order becomes final, and every sixty (60) 
days thereafter until BOC has fully complied with the provisions of 
this Order, submit in writing to the Federal Trade Commission a 
verified report setting forth in detail the manner and form in which 
BOC intends to comply or has complied with this Order. All 
compliance reports shall include, among other things that are from 
time to time required, a summary of contacts or negotiations with 
anyone for the specified stock, assets, properties, rights, and 
privileges, tangible or intangible, the identity of all such persons, 
and copies of all written communications to and from such persons. 


Il’ IS FURTHER ORDERED that Airco cease and desist from 
taking any steps toward achieving union of interest between Airco 
and BOC, including but not limited to merger, acquisition, 
consolidation or joint venture in any market referenced herein. 


IT IS FURTHER ORDERED that Airco cease and desist 
from taking any steps to implement any provision of the agreements 
between Airco and BOC of July 25, 1973, and of December 10, 1973. 
The foregoing provision shall not apply (1) to Airco's right of first 
refusal as set forth in paragraph 4 of the December 10, 1973 
‘agreement, subject, however, to Commission final approval of the 
exercise of that right; (2) to the restrictions on dissemination of 
information con‘ained in the July 25, 1973 agreement. 


IT 1S FURTHER ORDERED that Airco cease any and all 
representation on the board of directors of BOC, and cease and 
desist from taking any steps to nominate, seat, or admit any 
representative of BOC to the board of directors of Airco. 


IT IS FURTHER ORDERED that Airco shall within sixty (60) 
days from the date this Order becomes final, submit in writing to the 
Federal Trade Commission a verified report setting forth in detail 
the manner and form in which Airco has complied with this Order. 


By the Commission. 


SEAL 
Charles A. Tobin, 
Secretary 


ISSUED: 
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OPINION OF THE COMMISSION 
By Engman, Commissioner: 


This is an appeal by all respondents from an Initial Decision 
by Administrative Law Judge Ernest G. Barnes. 

The British Oxygen respondents appeal his ruling that they 
violated Section 7 of the Clayton Act in acquiring approximately 
35 percent of the outstanding shares of common stock in respondent 
Airco, 1/ There appears to be no dispute that 35 percent gives BOC 
effective control of Airco. 


1/ Airco ulso appeals that ruling, joining in the British Oxygen 
compunies' briefs. The British Oxygen respondents are represented by 
eunmmon counsel and will be collectively referred to as BOC. The 
corporate relationships between the BOC respondents are described 

in Findings 6-8. Airco is sometimes referred to in the record by 

its previous name, Air Reduction Company. 
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The Administrative Law Judge also found that certain agreements 
betweer. BOC and Airco relating to the acquisition violated Section 5 
of the Federal Trade Commission Act and both BOC and Airco 
appeal that ruling. 


Prior Proceeding 


In December 1973, BOC acquired 4 million share:, or 35 percent, 
of the outstanding common stock of Airco by means of a public 
tender offer. On February 26, 1974, two months after the acquisition, 
the Commission issued a complaint charging that BOC's acquisition 
violated the antitrust laws. On the same day the Conmission applied 
to a United States District Court for a temporary r raining order 
and a preliminary injunction requiring BOC to mai: in Airco as 
a separate entity and restraining it from, among o * things, voting 
its Airer stock, having BOC personnel serve on the Airco board, 
increasing or decreasing its holding of Airco stock. and exchanging 
trade secrets with Airco pending disposition of the Commission's 
comp taint. 


On March 8, 1974, the District Court issued a preliminary 
injunction requiring BOC, among other things, to maintain 
Airco as a separate company. The court declined to enjoin 
BOC from voting its Airco shares or having BOC pc sonnel 
serve on the Airco board. The injunction was conditioned on the 
Commission expediting its administrative proceeding FTC v. 
British Oxygen Co., 1974-1 Trade Cases 975,003 (D. Del. 1974), 


appeal by Airco docketed, No. 74-1492, 3rd Cir. Muy 20, 1974. 


During hearings on the complaint which were cx nmenced on 
May 6, 1974, some 28 witnesses were called and several thousand 
pages of documentary exhibits were received into the record. 

On October 18, 1974, the Administrative Law Judge issued his 
Initial Decision sustaining the mejor allegations of the complaint. 
Motions by ull the parties for extensions of time to file appeal 
briefs were granted by the Commission. Oral argument on 

the uppeals was heard by the Commission on April 30, 1975. 


The Respondents 


British Oxygen Company is a publicly-held United Kingdom 
company with its main office in London. A principal part of 
its business is the production and sale of industrial gases, 
not only in the British Isles but in some 18 other countries. At 
the time of the acquisition it was the second largest industrial 
gases firm in the world. BOC also produces and sells equipment 
for the manufacture and storage of certain gases at extremely low 
temperatures (cryogenic equipment), welding and cutting equipment, 
medical equipment, chemicals, metals, vacuum engineering and some 
consumer products. In its fiscal year ending September 30, 1973, 
BOC had total sales of about $766 million, approximately half of which 
were derived from operations in the United Kingdom and the balance 
chiefly from countries that were formerly parts of the British empire. 


Airco, Incorporated is a publicly-owned New York corporation 
with its principal office in Montvale, New Jersey. It manufactures 
industrial gases and medical products, which account for about 35% 
of total sales. Airco also makes and sells welding and cutting 
equipment, cryogenic equipment, metals and specialized metal 
products, medical gases, and high vacuum equipment. It operates 
gases plants in 22 locations scattered throughout the United States. 
It is the third largest producer of industrial gases in the United 
States. Through its Ohio Medical Products Division it also 
engages in the sale of inhalation anesthetic equipment and inhalation 
therapy equipment. Its sales of inhalation anesthetic equipment 
exceed those of any other company in the United States. In 1973 
Airco had net sales of $584 million and net income of approximately 
$19 million. 


BOC's Acquisition of an Interest in Airco 


BOC acquired its interest in Airco in late December 1973 
in the context of a competing tender offer for Airco stock. 


During 1973 Airco's stock had been selling at its lowest 
prices in over five years. In June 1973 BOC learned of rumors 
of an impending tender offer for Airco stock and the managing 
director of BOC discussed Airco's vulnerability to such a tender 
offer with a vice president of Airco. BOC also implemented a 
study of the possibility of BOC's acquiring Airco by a tender 
offer. 


Later that month, the president of Airco met with the board 
chairman of BOC and progcsed an amalgamation between BOC and 
Airco. Subsequently, on July 25, 1973, BOC and Airco entered 
into a written agreement that provided for the exchange of 
confidential financial information and contained a provision that 
neither company would make any offer for a period of 5 years to 
acquire any securities of the other without the prior approval of 
the other company's board of directors. Meetings exploring an 
amalgamation between the two companies were held during 
September and October. 


In November 1973, the Curtiss-Wright Corporation suddenly 
informed Airco that it was prepared to make a tender offer for 
2 million Airco shares at $16-17 per share. After consideration 
of the proposal and a study of the Curtiss-Wright company, the 
Airco board of directors decided to oppose any such tender offer. 
On December 3, 1973, Curtiss-Wright made a public tender offer 
for 2.4 million shares of Airco stock at $18 per share. Airco's 
board recommended to Airco's shareholders that they not accept 
it and asked them to wait to consider possible alternatives to 
that offer. 


Shortly thereafter, BOC and Airco entered into an agreement 
in which Airco consented to BOC making a tender offer for Airco 
shares. The agreement provided for reciprocal represe tation by 
BOC and Airco on each other's board of directors. Additionally, 
the agreement provided that Airco would have first right to purchase 
or to designate a purchaser for any Airco shares purchased by 
BOC should BOC subsequently decide to sell. 


On December 10, 1973, BOC made a tender offer to buy up to 
4 million shares of Airco stock at $20 per share. Airco's board 
informed Airco's shareholders that it did not oppose the offer 
and advised them that a closer association of Airco and BOC would 
be beneficial. 


The BOC tender otfer was oversubscribed and the shareholders 
who tendered to BOC had their tenders pro-rated. The cost to BOC 
of purchasing the 35 percent interest in Airco was $80 million plus 
$2.8 million u: expenses. Subsequently Airco's board of directors 
was enlarged from 12 to 16 directors to provide for four representatives 
of BOC. 


The Complaint 


The Commission's complaint charges that the acquisition may 
substantially lessen competition in industrial gases, inhalation 
therapy equipment, and inhalation anesthetic equipment, and 
submarkets thereof. 2/ The case was tried on the theory that 
BOC's acquisition of controlling interest in Airco substantially 
lessened potential competition in the U.S. industrial gases industry 
by climinating BOC as the most likely potential entrant into that 
market, and that actual competition between Airco and U-S. 
subsidiaries of BOC in the inhalation anesthetic equipment and 
inhalation therapy equipment was eliminated. The ALJ sustained 
these charges and an additional charge that the July and December 
agreen.cnts between BOC and Airco, paving the way for the BOC tender 
offer. violuited Section 5 of the Federal Trade Commission Act. He 
issued an order requiring BOC to divest Its holdings of Airco stock 
and Airco to cease and desist from taking any steps to implement 

ision of the agreements with BOC. 


complaint also charged thet the acquisition less .t4 


in medical pipeline systems, electrical welding equiyment, 
and pas welding and cutting equipment. These allegations were 
complaint counsel carly in the proceeding 
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INDUSTRIAL GASES 


"Industrial gases" are recognized as consisting of those 
gases, except for common fuel gases, sold in compressed or liquid 
(und sometimes solid) form including acetylene, carbon dioxide, 
carbon monoxide, argon, helium, hydrogen, nitrogen, oxygen, 
nitrous oxide, cther medical gases, rare gases, and mixtures 
and combinations thereof. The term "industrial gases industry" 
is commonly used to refer to a distinct group of manufacturers 
who produce the principal atmospheric gases (oxygen, nitrogen, 
argon) and acetylene and who may produce or purchase for 
resale the other mentioned gases. Sales by industrial gases 
firms are direct or through distributors to other manufacturers, 
welders, contractors and other users. 


The industrial gases industry has two major marketing 
segments; tonnage and merchant. "Tonnage" refers to supplying 
a single customer where demand at a particular plant location 
justifies the construction of a "tonnage" or "on-site" plant near 
that location. The gas is delivered through a pipeline, with 
many tons of gas delivered a day. Steel companies are typical 
tonnage users of oxygen. Tonnage plants are commonly owned 
and operated by industrial gases companies with output sold 
under long-term contracts. However, some customers own and 
operate a plant which has been built for them ("turnkey” plants). 
The only gases which are produced and sold on a tonnage basis 
are oxygen, nitrogen and hydrogen. 


"Merchant" refers to sales of gases in smaller quantities. 
The gas is transported to the customer either in gaseous form in 
cylinders or as bulk liquid. The larger quantities are shipped 
as bulk liquid under reduced temperatures. Plants used to supply 
gases to customers in either liquid form or in cylinders are referred 
to as merchant plants. It is common, however, for on-site tonnage 
plants to have merchant capacity. A gases company building a 
tonnage plant for itself will often construct excess capacity, sell the 
excess in the merchant market, and benefit from the economies of 
scale which would otherwise not be available. Gases distributed 
into the merchant market, including gases coming from incremental 
production in tonnage plants, are sold at prices that are as high as 
eight or nine times the price of tonnage gas. 
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It is important to note that the production and handling of 
bulk liquid gases requires highly technical skills and special 
equipment designed to withstand extremely low temperatures. The 
equipment is specialized and used almost exclusively in the 
industrial gases industry. 


A. Relevant Market 


The ALJ found that the relevant product market is the 
production and distribution of industrial gases by industrial 
gases companics. Included are all gases sold by industrial gases 
firms including resale of gases purchased from companies who 
produce them as by-products. Because individual gases are 
utilized for different purposes, have different prices, and there 
is no cross-elasticity of production facilities except among the 
atmospheric gases, respondents contend that the ALJ erred in 
treating them all as pari of one line of commerce. However, we 
agree with his reasoning and conclusions. 


There is no doubt that each of the individual geses listed in 
the complaint could constitute a separate product market since most 
gases have specialized end uses. However, lack of interchangeability 
in use does not automatically bar recognition of a broader line of 
commerce encompassing such products where, for technological 
or other reasons, there is commonality in production and distribution 
resulting in a distinct and recognized "industry" of firms who sell a 
broad line of such products. U.S. v. Grinnell Corp., 384 U.S. 
563 (1966). U.S. v. Bethlehem Steel Corp., 168 F. Supp. 576, 
594 (S.D.N.Y. 1958); U.S. v. Ford Motor Co., 286 F. Supp. 407, 
411-416 (E.D. Mich. 1968), aff'd, 405 U.S. 562 (1972); Cf. 


Sterling Drug, Inc., 80 FTC 477 (1972). 


Industrial gases companies typically cither produce or 
distribute a broad range of gases. They do this in order to 
provide their customers and dealers in the merchant market with 
a ful! or nearly full line of gases because many buyers prefer to order 
and get delivery trom one gases supplier. Also the technical skills 
used in production, ure very similay for many gases. For example, 
oxygen, nitrogen and argon are all produced in identical air 
separation plants, generally by a highly technical cryogenic process. 
Gases produced in such plants accounted for over 63 percent of 
the total value of all industrial gas shipments by primary manufacturers 


in the United States in 1972. The skills and technical capability 

for storing and transporting are also similar for many of the industrial 
gases. Oxygen, nitrogen, argon, helium, carbon dioxide, and 
hydrogen are commonly transported and sold to distributors in 

bulk liquid form in special tank cars or trailers. 


This type of synergetic marketing relationship is not unlike 
the "cluster of products and services" offered in response to 
"settled consumer preferences" which the courts have held set 
"commercial banking" apart as a separate line of commerce. U.S. v. 
Philadelphia National Bank, 374 U.S. 321 (1962); U.S. v. 
Connecticut National Fank, 418 U.S. 656 (1974). See also 
U.S. v. Grinnell Corp.. supra 384 U.S. at 573-74 (1966). The 
industrial gases companies are recognized in the trade as a distinct 
industry and are represented by two trade associations. It was 
entry into the "U.S. industrial gases market" that BOC had studied 
and considered prior to its acquisition of Airco, not simply the 
production of one industrial gas or a limited group of gases. 
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BOC also challenges ALJ's finding that the United States 
as a whole is the appropriate "section of the country" or geographic 
market in which to measure any adverse effects of the loss of 
BOC as a potential entrant. Although most industrial gases are 
sold and distributed in regional markets of a few hundred miles 
distance frori the point of manufacture, it is appropriate to use 
the nation as a whole as the section of the country affected by the 
merger. To begin with, BOC was interested in becoming a nation- 
wide competitor in this country's industrial gases industry and 
did not limit its studies or merger discussions to one particular 
area or region. As is apparent from the evidence discussed later 
in this opinion, the interest evinced by BOC in some regional 
firms was whether they wouid constitute feasible footholds for 
subsequent building of a national company. Airco, the company 
it eventually acquired, was engaged in the industrial gases business 
throughout the nation. This clearly was a factor in BOC's decision 
to acquire it (Tr. 1732-37). 


In FTC v. Procter & Gamble Co., where Procter & Gamble, a 
potential entrant into household liquid bleaches, acquired Clorox, 
an established nationwide seller of that product, the Commission and 
the courts found it appropriate to use national sales and concentration 
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data even though liquid bleach was distributed within a range of 
only 300 miles from the point of manufacture, 63 FTC 1467, 1537, 
1561 (1963), vacated, 358 F. 2d 74 (6th Cir. 1966), rev'd, 386 
U.S. 568, 571 (1967). In U.S. v. Marine Bancorporation, 418 
U.S. 602, 622 (1914) the Court held that "in a potential- 
competition case...the relevant geographic market or appropriate 
section of the country is the area in which the acquired firm is 
an actual, direct competitor." See also U.S. v. Pabst Brewing Co., 
384 U.S. 546 (1966); U.S. v. Bethlehem Steel Corp., supra; and 
Kennecott Copper Corp. v. FTC, 467 F. 2d 67, 71 (10th Cir.) 
cert. denied, 416 U.S. 909 (1974), where national "markets" were 
considered as appropriate alternatives to regional markets. 


Furthermore, the record shows that in an important segment of 
the industrial gases business, namely tonnage gases, the leading 
gases companies (including Airco) compete on 4 national basis in 
submitting bids for the construction of on-site plants. Such poate: 
nationwide competition among leading firms in the industry in an 
important segment of the business is in itself a sufficient basis 
for finding that the country as a whole is a relevant market area. 


U.S. v. Grinnell Corp., supra, 384 U.S. at 575 (1966). 


We conclude that the sale of industrial gases by U.S. industrial 
gases firms constitutes the appropriate market for the purpose of 
examining the effects of this acquisition. 


B. Concentration 


The U.S. industrial gases industry is highly concentrated. 
As indicated in the following table which shows 1972 market shares 

of leading firms based on f.o.b. plant selling value of shipments by 

all U.S. manufacturers classified in the industrial gases industry 

by the Bureau of Census, the top four firms accounted for approximately 
70 percent of production and the top eight firms for over 80 percent: 3/ 
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3/ Some of the individual firm data in the following tabulation were 
given in camera treatment at the hearing. In view of the fact that 
the information is now nearly three years old, no competitive harm should 
result from its disclosure and we have decided to take it out of in 
See also $3.45 of the Commission's Rules of Practice. 


camera Status. 
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INDUSTRIAL GASES MARKET SHARES, 1972 


Company Value of Market Source 
Shipments Share 4/ 


($1,000) 
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Union Carbide 153,000 25.01 «eek 
(Linde) 


Air Products and 
Chemicals 


Airco 93,577 
Chemetron 60,496 
Liquid Air 
Liquid Carbonic 29,651 
Big Three 
Burdett (Cleveland) 

Total 

Census 4/ 


Top Four 
Concentration 


Top Eight 
Concentration 


4/ Based upon value of shipments of industrial gases produced 
by plants classified as in the industrial gases industry. 


5/ Pro forma; includes value of shipments of two industrial guses 
companies acquired effective December 31, 1972 (CX 335-P, Tr. 516). 
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Furthermore the ALJ found that from 1967 to 1972 there was 
un increas? in concentration in the U.S. industrial gases market. 
Four firm concentration increased from 67 percent to 70 percent and 
eight-firm concentration increased from 84 percent and 86.5 percent 
between those years. 6/ 


BOC disagrees with the size of the market used in measuring 
the foregoing market shares and trends. Its arguments can be 
subdivided into three areas: 


(1) the exclusion of the production of helium by the Federal 
Government, 


(2) the exclusion of the production of atmospheric gases 
in air separation plants owned by backward-integrated firms, 


(3) finally, BOC objects to the inclusion of tonnage gases 
sold pursuant to long-term contracts. 


We find no merit in any of these objections. 


6/ It is true as BOC points out, and as is conceded in the Initial 
Decision, that concentration ratios reported for 1967 by Census 

in BOC RX 72F are not strictly comparable with 1972 data. Shipments 
included in 1967 ratios (both in the numerator and the denominator) 
but not included in 1972 data are products other than industrial 
guses ("secondary" products) shipped by plants classified in 

the industrial gases industry, and resales, and various miscellaneous 
receipts. But if one assumes that the percentage uf total resales, 
secondary product shipments and miscellaneous receipts accounted 
for by the four largest firms remained fairly constant between 

1967 and 1972--a reasonable assumption we think--then the figures 
are comparable. 


BOC has proffered other calculations in an attempt to show 
a decline in concentration. (Reply brief pp. 14-15 and references 
cited therein.) However these tabulations are based in whole 
or in part on market definitions (universe figures) which include 
inter plant production and consumption of industrial gases by 
ustablishments that are not classified as industrial gases establishments. 
Since we have determined that such production and consumption 
ave not within the relevant market (infra), these calculations 
do not have any probative force. 
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the ALJ excluded all helium produced in government-owned 
plants. BOC challenges this exclusion, pointing out that one-half 
of ull helium produced and sold is derived from government plants. 
However, the ALJ was clearly correct in not counting this production 
since the government does not sell its helium in the open market but 
sells it to industrial gases companies who purify it and resell it as 
part of their total marketing package. Such resales by industrial 
gases firms were included within the ALJ's market. 


There are instances of backward integration into industrial gases, 
primarily by stec] companies supplying their own oxygen from 
air separation plants. It is true that to the extent that such 
vertical integration occurs, the demand for oxygen from industrial 
gases firms is reduced pro tanto. But that is not equivalent to 
producing gases for sale in the marketplace. The vertically 
integrated firms utilize the gas they produce only for their internal 
inanufacturing processes. Any excess gases which they do market 
are sold to the industrial gases firms, and not in competition with 
them or their distributors. 


It is true that in U.S. v. Aluminum Co. of America, 148 
F. 2d 416, 424 (2d. Cir. 1945) the Court agreed with the government 
that the extent of Alcoa's "control of the aluminum market" could 
be measured by examining not only Alcoa's sale of ingot aluminum, 
but also the consumption of ingot in its fabricating plants. But 
the Court did not hold that such a broader market was the only 
appropriate market, as BOC contends. Alcoa was virtually the 
sole supplier of ingot to nonintegrated fabricators of products 
(sheet, foil, rod, bar), that Alcoa also produced. The fact that 
Alcoa wus in competition with its customers and could impose, 
as it did at times, a cost-price squeeze was an important element 
of the monopolization case against it. The vertical integration 
of Alcou played a qualitatively different role in aluminum industry 
cumpared with the backward integration of industrial gases users. 
Che exclusion of “in-house” production and consumption from the 
relevant inarket was proper here and is in accordance with several 
prior Section 7 cases. See, e.g., U.S. v. Greater Buffalo Press, Inc., 
327 F. Supp. 305, 309 (W.D.N.Y. 1970), dismissal reversed and 
remunded 402 U.S. 549, 555 (1971); Avnet, Inc. 82 FTC 391, 451-54 
(1973), aff'd. 511 F. 2d 70 (7th Cir.), cert. denied (Oct. 6, 1975). 
Even if such production were included within the relevant market, 
four-firm concentration would exceed sixty percent and Airco's share 
would approximate 14 percent (Finding 62). The change is not so 
substantial us to cause a different result in this case. 


BOC argues that if production by backward-integrated stee] firms 

is not to be included, then the Initial Decision should not have included 
any of the gases produced in tonnage plants owned by industrial 
gases companies since they are committed under long-term supply 
contracts and are not available for sale in the open market. It 
contends that as in U.S. v. General Dynamics Corp., 415 U.S. 
486 (1974) market shares computed on such a basis "do not represent 
the exercise of [present] competitive power but rather the obligation 
to fulfill previously negotiated contracts at a previously fixed price." 
Id. at 501. 


However we see no error in including gases produced in tonnage 
contracts pursuant to long-term contracts. Nor do we agree that it leads 
to a logical dilemma. Gases produced for both tonnage users and 
merchant users are often produced at the same plant using the 
same facilities. In General Dynamics, the acquired company had 
diminished ability to compete for new business because most of 
its coal deposits--a limited resource found only on certain lands-- 
were previously committed. Past production figures were not indicative 
of future capability; hence it was error, the Court held, to use market 
shares based on past production rather than on what coal reserves 


were available for future contracts. In contrast, the industrial gases 
companies have virtually unlimited natural resources to produce 
gases. The principal gases are literally made out of thin air. 

Since an industrial gases firm is always able to compete for new 
business from an existing plant or by building a new plant, the 

past vecord of these firms in selling tonnage gases is u reasonable 
indicator of their future ubility to compete for new accounts. 


Barriers to Entry 


fhe Administrative Law Judge found, and BOC does not dispute, 
that there are substantial barriers for entry into the industrial gases 
business. To begin with, substantial capital is needed for production 
plants which cost $7 or $8 million to build. Larger plants cost up to 
$16 million. With costs of new plant construction being higher 
today than in previous years, & new entrant would suffer a cost 
disadvantage insofar as competing in areas (at the same geographical 
distance to principal customers) that are supplied by established 
plants. 


Experience and a reputation for technical proficiency is 
undoubtedly a considerable advantage that established firms have 
over new entrants. Cryogenic facilities which produce atmospheric 
gases are operated at low temperatures and can be hazardous to 
employees and surrounding community if misoperated. Lack of 
familiarity with cryogenic technology has been suggested as a reason 
why many steel companies prefer to have on-site plants operated 
by industrial gases firms rather than by themselves. Entry on a 
multi-plant basis is also viewed as desirable if one or more plants are 
to serve tonnage customers. If one gases plant should have to be 
closed down for repairs, the supplier would then have an 
emergency back-up facility to provide bulk liquid gases to the 
tonnage customers. 7/ 


exertion tea ee mene 


7/ To some extent independents may solve this problem 

in the merchant market by canvassing other gases companies 
for temporary supply. and it is common practice for the major 
firms to exchange gases among themselves when one lacks 
merchant supply (CX 44-Z-37; CX 232-7; BOC RX 62-1; Tr. 
1934: Ir. 2011-12). 
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Db. Elimination of BOC as a Future Entrant 


As the principal basis for his decision that t.. acquisition 
will likely lessen competition in the U.S. industrial gases industry, 
the ALJ found that BOC was a potential entrant into the U.S. market 
and that by acquiring Airco--a leading firm already in the market-- 
BOC eliminated the beneficial effects that would result from a competitive 
form of entry. 8/ 


We agree. Except for a toehold-acquisition entry by another 
large international industrial gases firm in 1968, in recent years 
theye has been no significant entry into the U.S. market, which has been 


The ALJ also found that BOC's position in the fringe of the 
U.S. industrial guses market itself exerted a procompetitive influence 
(1,0. pp. 95-96). Presumably, the ALJ had in mind that firms in 
a concentrated market will sometimes limit their prices and profit 
margins to forestall new entry. See U.S. v. Falstaff Brewing Corp., 
410 U.S. 526 (1973); Bain, Barriers to New Competition (1956). 
No showing of such effect was made here. In fact, several 
executives of leading firms testified that although they viewed 
BOC us the most likely firm to enter the market, BOC had no 
effect on their prior pricing decisions. Presumably during the time 
Federal price ceilings were in effect, BOC's position as a possible 
entrant would have had no additional restraining influence on prices 
In any event. The record is not clear, however, that the witnesses' 
testimony was limited to that period. In any event, the finding of 
uctual influence on prices cannot stand. 


The ALJ alsc found that the acquisition increased entry 
burriers (1.1). p. 103). Although it is difficult to resist the 
thought that this acquisition--which created the world's largest 
consortium in industrial pases may further deter new entry, 
there Was no inquiry into such questions during the hearing. 
Consequently we will also vacate this finding. Missouri Portland 
Cement Cu. v. Curpill, Inc., 498 F. 2d 851, 865-66 and n.32 


(2G Cir. 


statell) 


dominated by three firms, one of which is Airco. As to possible 
future entry, industry executives were of one of two views--~either 
there will be no further substantial entry into the U.S. market, or 
there could be entry by BOC oo possibly two or three other large 
international firms. Only these firms were viewed as having the 
know-how and experience ‘. surmount the difficulties confronting 

a would-be entrant Of those who adhered to the latter view--and 
this included executives of the two leading industrial gases 

firms in the United States--all agreed that BOC was the most likely 
of this small group to enter the U.S. market (Tr. 250, 335, 393, 
445-46, 564-68, 594, 876-878). Testimony by BOC executives as 
well «s BOC documents confirm these objective assessments as they 
show that BOC by 1969 believed it should be represented in the 
United States. particularly in industrial gases, its primary business. 
4s BOC's chairman phrased it, only a strategy of what, how, when, 
ind where was lacking (CX 47) By stepping into Airco's shoes, 
hoC virtually removed any prospect that any major future procompetitive 
entry would ever occur in this industry. 9/ 


Not on 1 the acquisition remove whatever prospects existed 
that BOC woald eventually enter the U.S. market by internal expansion 
vr its equivalent, i.e., elimination of “actual entry" effects, but 
it removed BOC's presence on the fringe of the market which might 
in the future have had some disciplining effect on U.S. market prices. 
Although there is no evidence of such disciplining effect in the 
past, if present trends continue and supply becomes tight, leading 
firms may coordinate pricing decisions und areas of specialization 
(iufra pp. 35-36). The possibility of entry by BOC may become 
4“ factor to be reckoned with. "The existence of an aggressive, 
well equipped and well financed corporation engaged in the same 
or related lines of commerce waiting anxiously to enter an 
oligopolistie market would be a substantial incentive to competition 
which cunnot be underestimated." U.S. v. Penn-Olin Chemical Co., 
M8 U.S. 198, 174 (1964) See also concurring opinions in U.S. v. 
Falstaff Supra, 410 U.S. at 538-39, 560 n.15. 


lurner, “Conglomerate Mergers and Section 7 of the Clayton 
Rev. 1313, 1384-85 (1965): 


"In s situation ['a market in which entry barriers for 
ill but a small group of firms are too high'] the only significant 
hope for making the market in question more competitive, upart 
from vudical technological changes or the development of new 
substitutes, Hes in new entry by one or more of those firms for 
Whom entry barriers are not prohibitive. Loss through merger 
vl one of litnited group of potential entrants thus reduces the 
prospects of future deconcentration.” 
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BOC's Incentives for Entry into the U.S. Market. The acquisition 
of \ireo was motivated primarily by a desire to expand BOC's 
ever widening internationai operations and gain exposure to 
Vnited States technology. 10/ BOC's board chairman characterized 
the United States market 2s the "most powerful and largest in 

the worta {whieh} must be of continuing interest to any company 
whie?: hes ambitions to act internationally" in the industrial 

gases business. 11, 


10, There is no claim here that the acquisition was undertaken 
solely to effect "financial relationships such as tax savings, 
carnings-per share gains via favorable price-earnings differences, 

or "improved" performance through use of pooling-of-interest 
accounting methods-~motives which have inspired many "conglomerate" 
mergers. See Bureau of Economics, Federal Trade Commission, 
Economic Report on Corporate Mergers ch. 2 (1969); Steiner, 
Mergers: Motives, Effects, Policies (1975). 


a He stated: 
"(T]he American market, partly as a result of its 
size. is the source of much technology, much new development, 
and we [BOC] have to be in tune with that" (Tr. 1728). 


"The first reason [for acquiring stock in Airco] is that 
we have always been interested in the industrial gas market 
of America. While there is no virtue attached to the claim of 
being an international compeny; there are nevertheless benefits 
which can be obtained by being an international company, and 
quite clearly, those benefits are diminished if we don't have 
a position in North America" (Tr. 1844). 


‘he managing director of BOC also confirmed the general 
desire of BOC to enter the United States industrial gases market 
(ly. 2696709) . 


Although KOC started its gases business in the British 
Isles, it has expunded into some 17 countries, including such 
industrialized nations as Australia, South Africa, Canada, 
India, Pukistan, Italy, and Brazil. All of these were either 
eo nove or toehold acquisition entries. At the time of the 
acquisition, BOC was the second largest producer and marketer 
of industrial gases and related equipment in the world, with sales 
of those products estimated at nearly $400 million in 1973 (Cx 76K). 
OC regarded the United States as being the most important and 
most advanced industrial guses market in the world and one that 
still enjoys a respectable growth rate (CX 36 A-B, CX 47-A, 
TE" 2000-01)", 


It is interesting to note that in 1969, when BOC management 
first commenced long range studies of U.S. market, it was 
emphasized that making profits from u U.S.-based operation was 
not the primary goal: "Despite the very large size of markets in 
the USA, the main purpose of a series of BOC ventures over the 
next, say, five to ten years would be commercial, managerial 

the sake of the business 
TSGIE") COM BR=B yi. (ATION thes sition of controlling interest 
in Airco, KBOC's chairman informed his company's shareholders 
that the acquisition enabled BOC to pursue its "long-term 
objectives." He viewed the Airco transaction as offering BOC 
the opportunity to enter on a national scale "in one jump” as 
compared to a series of slower, more expensive (and more pro- 
competitive) steps (Tr. 1736). 


Ability of BOC to Expand Into the U.S. Market. BOC does not 
dispute that it had the financial, technological and business ability 
to expand intu the U.S. market (Tr. 237-38). BOC had an 
established world-wide reputation and had gained American business 
experience by participating i the manufacturing and selling of 

air separation plants in the United States thrcugh a joint venture 


with Airco from 1967 through 1971) 
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Uniqueness of BOC's Status as a Potential Entrant. Aside from BOC, 
the only other firms named by any members of the industrial gases 


industry as possible entrants into the U.S. market were Messer 
Greishiem and Linde A.G., both German firms, and AGA of 
Sweden. They were not, however, considered by American firms 
to be very strong candidates for entry, a view that BOC shared 
(CX 76L). Linde A.G. is primarily a manufacturer of industrial 
gases manufacturing equipment for sale to producers and lacks 
experience in the distribution end of the gases business. 12/ 
Messer Greishiem does not have the reputation in the industry 

that BOC possesses (e.g. Tr. 721-22). AGA of Sweden was viewed 
by some us having the technological prerequisites for entry, but 
BOC and others feit this firm lacked the financial ability to enter the 
U.S. market (Ir. 1760,.CX 76L). 


Contrary to BOC's contentions, none of the companies in the 
United States which operate air separation plants for their own 
use, or buy large quantities, is considered a likely potential entrant 
into the business of selling industrial gases on the open market. 
None has successfully entered the market in the past and any 
excess oxygen or other gases they produce they sell to industrial 
gases firms. Industry witnesses who testified in this proceeding 
did not consider them to have the required marketing expertise 
and capability needed to make them likely prospects for distributing 
industrial gases in the merchant market (Tr. 346, 443-44, 564-65, 
2743-44). 13/ 


12/ Linde A.G. sells air separation equipment in the United States, 
but dves not manufacture and distribute gases in this country. (Linde 
A.G. is not affiliated with the Linde division of Union Carbide). We 
have also examined the in camera material which BOC has requested 
us to consider (BOC RX “235 in camera; Tr. 2065-69) and dco not 

find that it detracts from the ‘evidence that BOC was the most likely 
entrant into the U.S. market. 


13/ BOC's own study of the U.S. market in 1970 confirmed this 
view in a section entitled "Customer Ownership of Plant:" 


"At one stage it was thought possible that the giant 
petrochemical complexes would own their own air separation 
units and perhaps sell surplus to the majors. We were informed 
that they were persuaded not to follow this route, largely by 
Linde Division who emphasized the need for back-up 
supplies, etc. A.D. Little do not believe that customer 
ownership will be of any significance in the future." (BOC 
RX 62-h). 
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That technical expertise and marketing experience in industrial 
gases are not easy to come by, but are prerequisites for successful 
entry, is demonstrated by the unsuccessful attempt of Standard 
Oil of New Jersey (now Exxon) to enter the market by acquiring 
American Cryogenics, a West Coast producer of industrial gases. 
Standard’s experience was not in the industrial gases field and 
it eventually sold American Cryogenics to an affiliate of L'Air 
Liquide--a world-wide French industrial gases firm. At the time 
of the sale (1968), American Cryogenics was losing $4 million a 
year on sales of $20 million. L'Air Liquide has subsequently been 
able to turn the company (Liquid Air in its present name, see 
p. 10 supra) into a profitable and aggressive operation--a fact 
of which BOC was aware. 


BOC also argues that the Initial Decision ignores the potential 
competition represented by the smaller industrial gases firm 
already doing business in some, but not all, of the regional markets 
within the United States. The difficulty with this line of argument 
is that unlike BOC, these firms do not constitute major potential 
competition to the United States market as a whole and the "Big 
Three" national firms that dominate the U.S. industry. 


Interests Shown by BOC Regarding Entry in the United States 


Industrial Gases Market Since 1970. Although BOC concedes that 
it had strong desires and incentives to enter the U.S. market, it 
contends that a study of the U.S. industrial gases market 
conducted in 1969 convinced its management that there was no 
feasible means to enter. It submits that the Commission should 
therefore find that BOC would not have entered the U.S. market 
but for the “unique opportunity” provided by Airco. 


In 1969 BOC's directors decided to make an on-site study of 
the American industrial gases market to consider "whether there 
are any identifiable opportunities in USA which BOC might wish 
to exploit ut some future date" (BOC RX 181 C). BOC assigned 
Allan Perbam, chairman of Canox (BOC's Canadian industrial 
gases subsidiary) and I. Greenfield, a London staff man, to make 
the study. Together they interviewed people familiar with the U.S. 
industrial gases industry and completed a report in the early part 
of 1970. 


BOC relies on the report's conclusion that "based on the BOC 
requirement of 15% pre-tax return on capital employed there is 
tuday no case for entering the USA industrial gas market as a 
producer for either on-site supply or merchant requirements” 
(BOC RX 62B). 14/ Since there is testimony that the report was 
ac:epted by the BOC top management committees and Board of 
Directors, KOC contends that the Perham-Greenfield report 
virtually closed the door on the United States for BOC. 


The contention that this report demonstrates that BOC decided 
not to seek entry into the U.S. market is not borne out by the record. 
To begin with, BOC has quoted only a portion of the Perham- 
Greenficld report. The report, completed in Feoruary 1970, based 
its recommendation on low profit margins existing in the U.S. gases 
industry but went on to caution that its "generally negative 
conclusion is in relation to the foreseeable future and should not be 
considered final. Opportunities could rise in the future and a 
periodic review of the situation is recommended” (BOC RX 62B) 
(emphasis added). Subsequent to the Perham-Greenfield report, 
BOC did in fact continue to take an active interest in examining 
entry possibilities into the U.S. industrial gases industry. 


(1) In April 1970, an investment banker approached BOC 
and advised that a fifty percent interest in Burdett Oxygen Company 
of Cleveland ("Burdett-Cleveland") was available. Although he 
notec that profits of the firm were negligible and that it did not 
appewr u very attractive proposition, BOC nevertheless responded 
there wus a possibility that it would be interested, but that an 
essential precondition to further study would be that BOC could 
obtain control (CX 233-34). After learning that control was not 
available, BOC told the banker it was not interested but if the 
situation changed it could be interested (CX 243). 


(2) In August 1971, BOC's man ging director discussed 
with Charles Perkins, president of Burdett Oxygen Company of 
Norristown, Pennsylvania (which has no present connection with 
Burdett of Cleveland) a proposal by Perkins that BOC enter the 
U.S. by acquiring Burdett and a number of other small independent 
gases colupanies. A memorandum of the conversation (which took 
place at BOC's offices in London) was made by the BOC official 
and copies were sent to other top BOC officials including the 
chairman of the board of BOC. Soon afterwards, BOC sent 


14/ The reference to a 15% pre-tax "requirement" return on capiial 
wus bused on an "arbitrarily selected yardstick" of BOC management 
to set realistic limits to the study (BOC RX 181 C). 
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an executive to the United States to look over the company. 

The visit lasted three or four days during which the BOC 
representative made a thorough inspection of the books and 

records as well as the physical plant. Discussion and 

consideration was given to BOC's purchasing Burdett-Norristown 

with a group of other non-major industrial gases companies to 
effectuate a toehold entry into the U.S. market. The BOC official 
recommended to his superiors in a memorandum dated October 4, 1971 
that: 


"If it is agreed both that BOC should make an entry 
into the industrial gases market in the USA and that this type 
of entry be adopted (from the small end upwards in the 
Canox manner) 15/, then Perkins, Burdett, and the group 
he proposes would in principle be a likely route...The companies 
he runs, if not financially healthy, have a reasonable trading 
foothold and can probably be made healthy. The other 
independents may well agree to his plan and his claims are 
broadly borne out by first checks" (CX 254-C). 


Despite the visiting official's optimistic view of the company, 
KOC apparently regarded the company as too small to form the 
basis for long term expansion in the U.S. market. BOC informed 
the president of Burdett by letter that BOC had decided it was 
not then interested in acquiring the company. However the .etter 
concluded that BOC was aware of the "sort of profits which can 
be made in the U.S. market and [we] are keenly interested to 
improve this awareness" (CX 117). 16/ 


é 


15/ Canox, as previously noted, is the name of BOC's industrial gases 
firm in Canada. BOC entered the Canadian market by toehold 
acquisitions after World War Il and is now the third largest firm in 

that murkKet. 


Another incident took place after the Perham-Greenfield report. 

Albert Muller, a former consultant to BOC called by compiaint 
counsel, testified that in 1970, subsequent to the Perham-Greenfield 
report, he and Mr. Perham, at the request of BOC, had meetings 
with the owner of Gardner Cryogenics, an American helium firm, 
as to the possible acquisition of that company by BOC (Tr. 671-80). 
his followed a study previously made by BOC of the possibility of 
acquiring that company (CX 15, CX 17). Although BOC claims its 
interest was only in acquiring this firm's European business, 
Dr. Muller testified that BOC was also interested in Gardner's 
United States operations (Tr. 676, 679, 709). Although the firm 
was not acquired, this incident corroborates the view that BOC 
had not closed the door on possible entry into the U.S. market 
because of the Perham-Greenfield report. 
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Feasibility of Entry. BOC claims that it would never enter the 
U.S. market but on a national scale and that it would cost about 
$240 million for it to have entered the U.S. market on such a scale 
had the Airco opportunity not presented itself. BOC's chairman : 
testified that he could not conceive any circumstances in which 
BOC would ever expend that amount of money for entry into the 
United States. 


This argument depends, however, upon an acceptance of 
self-serving testimony that BOC would never enter except on such 
a lurge scale. No reasons are presented as to why BOC would have 
to enter on a national scale. L'Air Liquide--a leading French firm-- 
successfully entered the U.S. market through the purchase of a 
sinall regional firm in 1968. Subsequent to that acquisition, it 
purchased additional small regional companies and has constructed 
an uir separation plant in the Seattle-Tacoma area and an acetylene 
plant in Houston and one in Los Angeles (CX 335 V-W, Tr. 528-530). 
At the time of the hearing it was expanding production capabilities 
in three additional areas of the country (Tr. 528). We have difficulty 
in perceiving why this international firm (which was the world's 
largest industrial gases firm before BOC acquired Airco) was able 
to enter on such a modest scale, yet BOC could not. 17/ The 
record indicates the existence of many small companies which could 
presumably be purchased in similar fashion. 


We reject BOC's contention that before toehold entry can be 
considered as a procompetitive means of entry it must be shown 
that any of these firms was available at a reasonable price as of 
the time of the acquisition of Airco. Such a burden would be 
unrealistic. Also the fact that some of these firms may have 
sizeable shares of u local market in sales of a particular gas or 
group of guses would not disqualify them as permissible toehold 
candidates since the target market--the sole "relevant market" in 
this potential competition case--is the national industrial gases 
market. Regional producers had sales substantially below 
(Footnote 16 continued from previous page) 

We do agree with BOC, however, that the additional conversations 
referred to in Findings 101 and 102 of the Initial Decision are not 
probative on the issue at hand. 


17/ Noting that L'Air Liquide was expanding in the United States, 

a BOC official suggested (in 1969) that "despite the very large size 

of markets in the USA" thcre could be a "series of BOC ventures 
{[entrics! over the next, say, five to ten years..." He also suggested 
"some kind of joint venture, or series of joint ventures...if direct 
cutry and acquisition are blocked." (CX 38D, E). 
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10 percent of industry sales and one or more small firms 
presumably could have been acquired for purposes of subsequent 
expansion into a national or semi-national operation. See 

The Kudd Co., FTC Docket No. 8848, Commission opinion, 


August) 20 


Industry experts suggested other ways by which entry could be 
achievca or an initial entry expanded. The chief executive officer 
for Air Products and Chemicals' gases operations who has been in the 
vases business for 22 years testified ([r. 393-24): 


Q What method of entry do you believe the British 
Oxyyen Company could have used to enter, the United States 
market for industrial pases in late 1973? 


A +#**1T}hey have already chosen one method which we, 
of course, know about. Other methods available, of course, 
are the construction of an air separotion plant capable of 
producing liquid gas products, to serve a particular market 
area of the United States within economic distribution radius 
from the facility. They could bid for a base load pipeline 
gas supply opportunity from one of the merging new markets 
and then add incremental capacity to that facility in order to 
serve not only the base load customer, but the surrounding 
industrial market, or they could acquire one of the smaller 
regional producers und add new capacity to that regional 
producer's production capabilities and expand their market 
penetration that way. 


Similar views were stated by the head of the Gas Products 
Department of the Linde Division of Union Carbide (Tr. 259-60). 


An important ingredient of feasibility of entry is, of course, 
whether reasonable profits could be anticipated which would justify 
the expenditures necessary for BOC to make a de novo or toehold entry. 


18, Over twenty small regional firms were identified by witnesses. 
(We do nut ugree, however, with complaint counsel that Chemetron 
should be classified as a toehold firm, since its business was 
nearly nationwide and it had 10% of the national market. 

Nor would we regard Liquid Air as a permissible toehold firm 
since it wus a rapidly expanding firm which had the financial 
bucking to become a national producer. Cf. The Budd Co., 
supra.) Additional independent manufacturers were listed in a 
1969 BOC staff report on the U.S. market, which stated "We believe 
that in uctual fact there are approximately between 60-100 across 
the USA” (CX 44-22-97). 
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If, for instance, the Americun market had been plagued by chronic 
overcapacity and extremely low profit margins, little incentive would 
exist for new entry. Although excess capacity existed in the 1960's, 

by 1973 conditions had changed substantially and there were shortages 
in the supply of air gases. By 1974 the market was buoyant; prices 
nad firmed and industry was anticipating a yearly growth rate of up 

to 10 percent compounded annually over the next 5 years (Tr. 239, 246, 
756, 391, 403, 498, 1941, 2716. 2719, 2723). 19/ 


By 1974 new applications for industrial gases in the United 
States were contributing to increasing demand. This has in 
part been due to the rise in prices of petroleum products. Industrial 
gases ure now being used in the production of synthetic natural 
gas that can be used for commercial purposes or in power generation. 
The elevated price of oil has also led to the production of gas 
for pipeline transmission by the combustion of coal with oxygen. 
Additionally. industrial gases are now being used to generate 
chemieal feedstock for the manufacture of fertilizers and methanol. 
These new applications have created demand for large tonnage 
plants by public utilities and chemical companies. The scarcity 
of natural gus has also made economically prohibitive the use 
ot ammonia for generating nitrogen for metallurgical processes. 
his has increased demand for nitrogen produced by air separation. 


Other new applications in the United States have been the 
development of nitrogen food freezing and the use of industrial 
gases in sewage treatment. Also the high price of scrap metal 
hus resulted in steel companies using liquid pig metals to produce 
more steel rather than melting scrap. This has increased the 
requirement of steel companies for oxygen. 


According to the witness from Air Products and Chemicals, 
the demand for principal industrial gases products, particularly 
tunnuge oxygen, has increased to such an extent that the engineering 
anc manufacturing capacity of the industry today is insufficient 
tu imeet the demand for construction of new plants (Tr. 2727). At 


19/ This is supported by the Department of Commerce which 

predicted industrial pases to be in a high demand through 1975 
resulting in increased output and price rises. United States Industrial 
Qutlook 1975, U.S. Department of Commerce (1974) pp. 98-99. 

(Official notice is taken of this publication). 
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time of the hearing his company had recently told customers 

it was unable to supply their requirements for new industrial 
Bases plants. 20, In addition, the witness from the Linde Division 
t Union Carbide testified that 4 number of industrial gases are in 
short Supply and that Linde has had to allocate customers. 
Union Curbide announced that demand for industrial gases was 
‘exceptionally strong in 1974, and exceeded Union Carbide's ability 
‘oO supply even at capacity operation.” Airco told its stockholders in 
1974 that peak production had been maintained "to keep pace with 
developing tightness in the industrywide supply of bulk-liquid 
products,” that there was "unprecedented demand" and record 
sales in 1973 were due to new uses of industrial gases. These 
companies ere the three largest firms in the industry accounting 
for 60 percent of the nation's manufacturing capacity in industrial 


Bases. 


suased on the fact that BOC had the clear incentive to enter 
the U.S. market; that it had the technological, and managerial 
expertise necessary to effectuate such entry as well as having large 
capital resources; that it earlier entered the Canadian market; 
thut it in fact considered possible ucquisitions of small American 
firms; and that demand for industrial gases in the U.S. was 
outstripping capacity in 1973-1974 with indications that this 
is a long-term trend--we cannot uccept the testimony of BOC's 
executives that under no circumstunces would BOC attempt an entry 
into the market other than Airco acquisition. Where objective 
considerations so clearly favor probable entry, contrary 
testimony by company officials as to future intent has little 
probative force, See U.S. v. Falstaff brewing Corp., 410 U.S. 
926, 563-569 (concurring opinion); President's Task Force Report 
on Productivity and Competition ("Stigler Report") 5 CCH Trade 
fey. Rep. 950,250 (1969) ut 55,521 ("The identity of potential 
entrants should not be established by introspection"). Even apart 
from the fact that such testimony is inherently self-serving, it would 
represent, at best, only the current views of present management. 
Circumstances change. as does management. Even a firm that has once 
firmly rejected de novo or toehold entry in a market, preferring 


20 is9C contends thut this testimony was designedly misleading. 
However the witness’ view of industry conditions is supported by a 
recent Department of Commerce report (publication cited in the 
preceding footnote) which states: "Shipments of all industrial gases 
will be limited because of lack of production capacity. New plants 
ave being built, but completions scheduled for 1975 probably will 


' 


not sutisly the rising demand for industrial gases.' 
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(understandably) to enter by acquiring an established leader, may 
reconsider and enter if the latter route is blocked by antitrust action. 21/ 
Clearly the ALJ was correct in basing his findings on objective ie 
evidence and other facts of record rather than the testimony as to 

BOC's future intent. 


Also we perceive no error in approaching the question of 
potential competition in this industry on the basis of assessing future 
probabilities and market trends. The Act contemplates this. "[CJourts 
should look also to the size and growth prospects of the target market..." 
U.S. v. Marine Bancorporation, 418 U.S. 602, 642 (1974). "[R]ational 
rules applying to mergers that involve the possible loss of a new 
entrant should take the trend of demand into account." Turner, 
"Conglomerate Mergers and Section 7 of the Clayton Act," 78 Harv. 
L. Rev. 1313, 1385 (1965). 


If, despite the generally negative Perham-Greenfield report 
in early 1970, BOC still examined possible entry candidates later, 
there is every reason to believe that at the time of the acquisition, 
when the market had firmed up and major U.S. firms were 
not able to construct new plants at a pace to keep up with demand, 
BOC would be interested in entry. Simply because no entry had been 
effectuated at the time the Airco opportunity presented itself did not 
mean that BOC would not have eventually realized its "long-term 
objectives" of entering the U.S. market--by growth rather than by 
this major acquisition. The "premise of an antimerger statute 
such as §7 is that corporate growth by internal expansion is 
socially preferable to growth by acquisition." U.S. v. Philadelphia 
National Bank, 374 U.S. 321, 370 (1963). 


We conclude that as of December 1973, there was a "reasonable 
probability" that BOC would have eventually entered the U.S. industrial 
gases market by internal expansion, or its equivalent, but for the 
acquisition of Airco, U.S. v. Penn-Olin Co., 378 U.S. 158, 175 
(1964); Ekco Products Co. v. FIC, 347 F. 2d 745, 752-753 (7th Cir. 
1965). In view of the trends in the market existing at the time of the 
hearings in 1974, and attested to by witnesses, the probability that 
BOC would enter the U.S. market in the future, if divestiture is 
ordered, has even increased. 


21/ Such entry occurred after U.S. v. Bethlehem Steel 
Corp., 168 F. Supp. 576 (S.D.N.Y. 1958) was decided. See discussion 
infra, 
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E. ‘The Question Reserved in Falstaff and Marine Bancorporation 


Respondents contend that in the absence of BOC exerting 
any present fringe effect on the U.S. gases market, the possibility 
that BOC might have entered the market by some more procompetitive 
means is legally irrelevant. 


The Supreme Court has expressly reserved decision on the 
question of whether an acquisition which has no immediate market 
effects except fur the eliminution of a future entrant can violate 
Section 7 of the Clayton Act. In U.S. v. Marine Bancorporation, 
Supra at 625 (1974) the Court stated: 


"The Court has not previously resolved whether the potential- 
competition doctrine proscribes a market extension merger 
solely on the ground that such a merger eliminates the 
prospect for long-term deconcentration of an oligopolistic 
market that in theory might result if the acquiring firm 

were forbidden to enter except through a de novo under- 
taking or through the acquisition of a small existing 

entrant (a so-called foothold or toehold acquisition) ." 


See also id. at 639; and U.S. v. Falstaff Brewing Corp., 410 U.S. 


526, 537 (1973). 22/ 


22/ Previous "potential competition" cases which have reached the 
Court have involved acquisitions which arguably reduced the pre- 
merger level of competition or raised entry barriers. See U.S. v. 

E] Paso Natural Gas Co., 376 U.S. 651, 659 (1964); U.S. v. Penn- 
Olin Chemical Co. 378 U.S. 158, 174 (1964); U.S. v. Continental 

Can Co., 378 U.S. 441, 462-63 (1964); FTC v. Procter & Gamble Co., 
386 U.S, 568 (1967). There is, however, dictum in several of those 
opinions suggesting that elimination of a future entry by the acquiring 
corporation into the acquired company's market is a type of foreclosure 
that is covered by Section 7 of the Clayton Act. See, O.0., FIC Vv, 
Procter & Gamble, supra at 575 ("If Procter had actually entered. 


Clorox's dominunt position would have been eroded and the concentration 
of the industry reduced"). 
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KOC urges that the Commission answer the question reserved 
in Marine Bancorporation and Falstaff by holding this acquisition 
to be luwful irrespective of whether BOC would have been likely to 
enter the U.S. market. 


The Commission and lower courts have on several occasions 
expressed the view that foreclosure of likely or probably future 
competition between two merging firms can be the type of "effect" 
which "may be substantially to lessen competition" with the 
meaning of Section 7 of the Clayton Act. 23/ 


We find no persuasive reasons to depart from that line of 
authority. It is true that unlike a horizontal merger between actual 
competitors, a merger between potential competitors does not increase 
concentration, or reduce the number of firms, in a market. 

There would, however, be a decrease in concentration, and 


23 Commission decisions: Foremost Dairies, Inc., 60 F.T.C. 
944, 1084 (1962); Beatrice Foods Co., 67 F.T.C. 473, 717-722 (1965); 


The Bendix Corp., 77 F.T.C. 731, 817 (1970) reversed and remanded 
on other grounds, 450 F.2d 534 (6th Cir. 1971); Beatrice Foods Co., 
81 F.T.C. 481, 528 (1972); General Mills, Inc., Dkt. 8836 (October 5, 1973); 
Beatrice Foods Co., Dkt. 8864 WJuly 1, 1975); The Budd Co., Dkt. 
8848 (August 29, 1975). 

Court decisions: U.S. v. Phillips Petroleum Co., 367 F. Supp. 
1226, 1234 (C.D. Cal. 1973) aff'd without opinion, 418 U.S. 906 (1974); 
U.S. v. Joseph Schlitz Brewing Co., 253 F. Supp. 129, 147 (N.D. 
Cal. 1966), uff'd without opinion, 385 U.S. 37 (1966); U.S. v. 
Wilson Sporting Goods, 288 F. Supp. 543, 562 (N.D. Ill. 1968); U.S. v. 
Stundurd Oil Co., 253 F. Supp. 196, 227 (D.N.J. 1966); Ekco Products v. 
FTC, 347 F.2d 745, 752-53 (7th Cir. 1965). See also U.S. v. 
Bethlehem Stecl Corp., 168 F. Supp. 576, 615 (S.D.N.Y. 1958). 
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increased pressures for competition, if the potential entrant 

entered by internal growth or its equivalent. 24/ Section 7 

is as concerned with “preserving the possibility of eventual 
deconcentration" of oligopolistic markets as it is with preventing 
increuses of concentration. U.S. v. Aluminum Co. of America, 

377 U.S. 271, 279 (1964); U.S. v. Philadeiphia Nutional Bank, 

374 U.S. 321, 365n.42 (1963). It is now settled that enforcement 
policy under Section 7 should be concerned not only with immediate 
effects on the market, but also with market conditions over the long 


24/ Respondents contend that the legislative history shows that 
Section 7 wus designed only to prevent increases in concentration, 
citing from the Senate Report on H.R. 2734 (which upon passage 
amended Section 7 of the Clayton Act in 1950 to read in its present 
form) the statement that the purpose of the proposed bill was "to limit 
future increases in the level of economic concentration resulting from 
corporate mergers and acquisitions.” The reference to "economic 
eoncentrution" was to national aggregate concentration in the 

industrial sector which Congress feared was on the rise. It was not 

a statement that mergers which only raise concentration in a parti 
cular line of commerce were to be covered by the legislation. The 
1950 amendment in fact removed language in Section 7 that appeared 

to limit its scope to acquisition of an existing competitor (the so-called 
“ucquiring acquired" test). U.S. v. Brown Shoe Co., supra, 376 U.S. 


at 317. See Narver, Conglomerate Mergers and Market Competition cn. 


3 (1967) tor evolution of the 1950 umendment with regard to conglomerate 


mergers, 


It is certainly settled by Supreme Court decisions that Section 7 
can be violuted in ways that do not necessarily increase concentra 
tion in the relevant market. In addition to cases recognizing that Section 
7 applies to mergers that make it difficult for new competitors to enter 
(c.g., Procter & Gamble, referred to in the above text), the Court's 
holding in U.S. v. Falstaff Brewing Corp.. 410 U.S. $26 (1973), that 
elimination by merger of a perccived potential entrant may violate Section 
7. in no way depended upon a likely increase in market concentration 
resulting from such a merger. Nor 1s a resulting "increase in 
eongentration” the busis upon which vertical mergers have been 
held to violate Section 7. See, e.g., Brown Shoe Co., supra, 
370 U.S. at 323-334; Antitrust Law Developments 76-78 (1975). 
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term so as to preserve opportunities for future entry and competition. 
This was clearly the import of the Court's decision in Procter & Gamble, 
supra, where the Court held the merger to be anticompetitive 
because it had the effect of deterring future entry. Although 

we have dismissed for want of evidence the charge that the BOGC- 
Airco merger has further raised existing entry barriers, the 

removal of BOC as the most likely of a limited group of possible 
entrants into the market has the same, if not greater, adverse 

effect on prospects for future competitien as the raising of entry 
burriers. Both effects reduce the likelihood that future entry 

will occur, thus entrenching the existing firms already in the 
market. 


BOC contends that if the "actual potential entrant" doctrine 
is to be applied it should be confined to cases where "subjective" 
proof exists that the acquiring firm would have entered but for 
the acquisition. It is true that in giving weight to "objective" 
factors in determining whether a firm is likely to expand into 
a4 new geographical market, there is the possibility that the 
deciding tribunal will err. But "if justice requires the fact 
to be ascertained, the difficulty of doing so is no ground for 
refusing to try." O. Holmes, The Common Law 48 (1881). 
"Potential competition cannot be put to a subjective test. It is 
not ‘susceptible of a ready and precise answer.'" U.S. Vv. 
Penn-Olin Co. , 378 UiS. 158, 174 (1904). To follow BOC's 
suggestion and simply refuse to make any objective determination 
of the probabilities would leave the resolution of the legality 
of many large mergers to the self-serving testimony or documentation 
of company officials who stand to gain if the merger is permitted. 
A "wrong" decision, i.e. dismissal of the proceeding on the basis 
of erroneous statements as to the firm's ability and incentives 
to enter by internal rather than external growth, would mean 
the permanent loss of the firm as a future major competitive 
foree in the market. 
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On the other hand, if objective considerations of the firm 
capability, incentives, and nearness to the market) and feasibility 
of entry sutficiently indicate that it would probably enter at some point 
by imternal growth or a toehold acquisition--and the decision is made 
on that busis an erroneous decision will be far less apt to 
have uny substantial adverse consequences on the marketplace. 


[hat the antitrust laws should be concerned with elimination 
“objective probable entrants” was demonstrated in the aftermath 
U.S. v. Bethlehem Steel Corp., 168° F. Supp. 976 (&-D.N.Y. 

199k), one of the first merger cases brought under §7 after it was 
amended in 1950. Bethichem Steel, which was located primarily 

in the Hast. argued that it needed the ingot facilities of Youngstown's 
Chicago plant as 4 prerequisite to building new plate and structural 
shape mills in the Chicago area. Contending that the construction of 
ai entirely new integrated plant in Chicago of the desired scale 

wis not economically feasible, it presented figures showing the 

costs of a new plant greatly exceeded the cost of expanding 
Youngstown's existing plent. The District Court recognized that 

"it is undoubtedly easier and cheaper to acquire and develop 
existing plant capacity than to build entirely anew," and acknowledged 
buth Youngstown's and BKethlehem's avowals that absent the merger 
neither would be uble te build an integrated plant in the Chicago 
tnurhet. However, the Court found that the contentions, “which, 

of course, involve matters of business judgment and, in a sense, 
matters of preference.” were “not persuasive in the light of their 
prior activities and history, their financial resources, their 

growth and demonstrated capacity through the years to meet the 
challenge of a constantly growing economy." Id at. 616. A few 
years after the decision disallowing the merger, Bethlehein 

built in that area what hus been described as one of the country's 


most efficient steel plants. 25/ 


Singer, Antitrust Economics 133 (1968): 


“Hethichem inay have accomplished. even more effectively 
than by merger, both the potential for vigorous upward 
competition against L.S. Steel, as well as the ability for 
strong downward competition against the smaller, less 
efficient steel producers. The District Court, by finding 
illegul the proposed merger between Bethlehem and 
Youngstown, encouraged the independent entry of new 
capucity in the Chicago area by Bethlehem." 
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Prospects for Future Competition in the Industrial Gases Industry 


In U.S. v. Marine Bancorporation, supra, the Court held 


that by introducing evidence of high concentration ratios the 
Government established a prima facie case that the market was a 
candidate for the potential competition doctrine and thet the burden 
was on the defending company to show that the concentration ratios 
do not accurately depict the competitive characteristics of the market, 
id. at 631. 


Complaint counsel has clearly made such a prima facie case 
here. The industry is dominated by the three national companies-- 
the Linde Division of Union Carbide, Air Products and Chemicals, 
and Airco. Together these three firms share 60 percent of production. 
Four-ftirm concentration is 70 percent and eight-firm over 85 percent 
with concentration being on the upswing in recent years (supra pp.10-11). 
The industrial gases industry has been classified as "highly concentrated," 
and is very close to being among the relatively few "extremely high 
concentrated" industries in the American economy. Adams, 
"Public Policy in a Free Enterprise Economy," The Structure of 


American Industry 467-69 (4th ed. 1971). 


BOC argues that despite any prima facie case based on concentration 
ratios, the industry is competitive. In support of this it points to the 
fact that the "unit value" of many of the major industrial gases have 
dropped over the past several years as demonstrated from calculations 
derived from Census data. For example, the average unit value of 
shipments of oxygen dropped from $1,100 per million cubic feet 
in 1963 to $720 per million cubic feet in 1972, with the unit value 
of pipeline oxygen gas dropping from $706 per million cubic feet 
in 1963 to $480 per million cubic feet in 1972. Similarly, the average 
unit value of nitrogen dropped almost 20 percent from 1963 through 1972. 
The average unit value of carbon dioxide declined nearly 50 percent in 
that period and the unit value of argon dropped over 50 percent. BOC 
asserts that only for hydrogen has the unit value risen since 1963. 


In contrast, BOC points out that the wholesale price index 
for all industrial commodities rose from 94.7 in 1963 to 117.9 in 
ly72. U.S. Bureau of the Census, Statistical Abstract of the United 
States 1973, Table No. 570, at 348. 
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For a number of reasons this argument, which has some 
superficial appeal, must be rejected. To begin with, the record shows 
that BOC is incorrect in stating that the unit value has risen only 
for hydrogen. ‘Ihe unit value of acetylene, an important indus- 
trial gas, increased 25 percent from 1963 to 1972 (BOC RX 190). 

The unit value of solid carbon dioxide has increased over that period 
(BOC RX 193). The unit value for cylinder and bulk oxygen in both gas 
and liquid furm increased over that period (BOC RX 199). The 

unit value for nitrogen pipeline gas increased 13 percent between 1963 
and 1972 (bOC RX 196). Thus, the unit value trend is quite a 

mixed picture. 


But there is a more basic problem with BOC's argument. 
There are very decisive economies of scale in the production 
of gases from a tonnage plant. The record shows that in recent 
yeurs the size of new air separation plants has increased substantially 
und BOC admits that as a result "there is no question that economies 
of scale in tonnage plants have led to lower unit costs." Thus, 
insofar as gases which are produced in large part from tonnage 
plants (oxygen, hydrogen, argon, and nitrogen), there has been 
a reduction of the unit value due to the declining unit costs in 
production. There is also an “averaging down" effect on measurements 
of average unit value of these gases. 


BOC responds, however. that the lower unit costs nave been 
passed on to customers in the form of lower prices. Although this is 
true for pipeline nitrogen (since 1966), pipeline oxygen, and argon-- 
since the unit value for shipments of these particular gases has 
declincd--there is no way of knowing from the record whether all 
or what portion of reduction in production costs has been passed on. 


Respondents also rely on testimony by witnesses that competition 
wus and has remained "vigorous" and "strong" in the industry. 
Although there is evidence of price competition during the 1960's, 
when the industry was plagued by over-capacity due to circumstances 
unforeseen by the industry, general and vague statements cited by 
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respondent are too equivocal to be probative on the degree 

and scope of competition existing during the time of the acquisition. 26/ 
No actual price data were put in record by respondent and the ii 
evidence that is in the record indicates that demand has caught 

up with supply (and has exceeded supply in some areas). "Prices 
have gradually firmed up," one executive testified, "because 

the industry's practice back in the early 1970s was that they had 
excess capacity and they were using a kind of a marginal pricing 
philosophy.... As demand firmed up. marginal costing and marginal 
pricing disappeared and full costing and full pricing became the 
standard..." (Tr. 2723). Other witnesses agreed that air gases 

such as oxygen and nitrogen have been in short supply since 1971 
and, as previously noted (supra p. 25) this trend is expected to 
continue. 


26/ Respondent, for instance, quotes the testimony by the President 

of Liquid Air, Inc. that there has been "vigorous" price competition 

in the industry. When asked what "vigorous" meant, he replied "High 
enough to make a profit"--clearly a non-sequitur (Tr. 556). The 
witness from Union Carbide testified "I would say there is a fair 
amount of vigorous price competition" (Tr. 305, emphasis added). 
These and other general expressions of subjective opinions by 
industry witnesses cannot be given much weight, particularly in 

view of the rarity with which industry witnesses, in our experience, 
ever acknowledge the absence of vigorous competition in any form. 


There is documentary evidence in the record that suoports a 
finding that in 1966-1967 Union Carbide lost sales and market share 
because it raised prices but other firms did not follow (CX 232-Z-24, 
CX 232-S). Also the 1970 Perham-Greenfield study reported that 
industrial gases had become a commodity in the U.S.A. "and as a 
result are suld essentially on price" with the result being a 
depressed industry at that time or earlier. Although the study 
observed that there were current attempts to increase prices, the 
authors did net believe the increases would keep pace with inflation . 
However, as the above text indicates, by 1973 prices had firmed up 
and in June 1973 BOC started laying the groundwork for a takeover 
of BOC. 


There are also indications that the industry may tend towards 
puralle) pricing practices. Thus, during the hearings in April 1974 
Linde Division increased prices 10 to 15 percent. Airco immediately 
followed within a day or so with a price increase (Tr. 314). 
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Economists teach us that in a high fixed-cost industry, leading 
firms are prone to avoid overt price competition. Scherer, Industrial 
Market Structure and Economic Performance 195 (1970); Neal, 
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Industrial Concentration and Price inflexibility 77. (1942). ‘The 


record supports this view with respect to the instant case. A 

BOC document reveals that at a private meeting on September 6, 1973, 
a representative from one of the three dominant U.S. industrial 

Bases tirins told BOC's chairman that with respect to the U.S. 
industrial gases market, "the U.S. gas market has stabilized 

und thut the three main competitors no longer encroach on each 
other's area of domination” (CX 95D). 


Although current profit tigures were not put in the record 
by BOC, indications are that profits have been rising. 27/ In a 
statement to shareholders, Airco announced that the "1972 earnings 
pertormunce of our Industrial Gases, Welding Products and Electronics 
Divisions was Outstanding" (CX 85X). Airco also stated to BOC 
during their July 1973 discussions that their "after tax return is 
better than AP [Air Products] or Linde: [for example] CO-2 is 
estimated to give a 10% after tux return” (CX 93E). A BOC 
tuff document drafted in June 1973 for consideration by the BOC 
chairmun and managing directors advised that although "...the 
general level of profitability in the leading industrial gases firms in 
the USA was poor throughout the 1960's, there is evidence that 
it is improving now and likely to establish a better plateau for the 
midcle/luter 1970's;" and that "skilful managements earned 
acceptable returns." It noted instances of two United States 
industrial gases firms having relatively high profit returns according 
to data published in Fortune (CX 76B-C). 


A composite average of three firms' profit margin on sales between 
1970 and 1972 pluced in the record by BOC reveals there was a 46% gain 
4.92% to 7.17% (BOC RA 254). Although the consolidated rate of 
return on investment never exceeded 3% during that period, investment 
was culculated on the basis of "gross fixed plants and equipment" not 
taking Into account depreciation (ibid). Exclusion of such an important 
reduction of the Capital base in a capital-intensive industry would result 
Inu substantial understatement of return compared to commonly accepted 


rates ol veourn. 


BOC contends, however, that the threat of backward integration 
of tonnage users, e.g., steel and chemical companies, will cause 
industrial gases suppliers to perform in a competitive manner. 

It argues that when a gases company bids on a tonnage supply 
contract it knows that the customer may consider purchasing his 
own plant us an alternative and this fact prevents the bidder 

trom charging more than a reasonable rate of return. While 

there may be some check placed on profit margins on tonnage 
supply contracts as a result of the threat of vertical integration, 
this would not assure that prices and profits will not exceed a 
competitive level. To begin with, it is only for certain gases, 
particularly oxygen, where a single customer consumes quantities 
justifying an on-site tonnage plant that there is any real economic 
impcius for some customers to consider owning their own captive 
source of supply. Furthermore, any company that decided to 
integrate backward to produce its own oxygen would undoubtedly 
incur higher unit costs than an industrial gases company since 

the latter is frequently able to recoup a portion of costs by sale 

in the merchant market of nitrogen and argon which can be 
produced simultaneously in the air separation plant. Large users of 
gases historically have not found it feasible to enter into the industrial 
gases business. See also discussion of entry barriers, supra, pp. 14, 
19 & n.13. Finally, as the ALJ pointed out, any restraining effect 
on prices by the threat of backward integration would have little 
effect on prices in the merchant market. Prices for oxygen in 

the merchant market, for instance, are in the order of five to ten 
times the price of tonnage oxygen. The marginal potential 
contribution to the supply side of the merchant market, which is 

apt to be limited in geographic availability depending on the 

location of such customer, is unlikely to have a significant 

impact on that price level. 


In suin, we fail to find convincing reasons to view entry 
by BOC as lacking competitive significance for this industry. Entry 
by LOC by internal growth (or expansion of toehold firm) would 
add a new competitor and decision-maker to an industry that is 
already highly concentrated ani becoming more so. New entry 
intu another geographical market by a strong, proven-anu-tried 
competitor frequently has the effect of shaking up established 
industry leaders end sets in motion pressures on them to compete 
more vigorously in price or services in order to retain their 
existing market shares. 


We conclude that that Section 7 has been violated and BOC 
should be ordered to divest itself of Airco. 
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INH ALATION ANESTHETIC EQUIPMENT 


illeges that one of the effects of the acquisition 
uy be substantially to lessen competition in the 
inulacture and sule of inhalation unesthetic equipment, or any 
ubmarket thercof, in the United States. "Inhalation anesthetic 
equly tert” wus defined by complaint counsel during the proceedings 
> equipment und accessories used in the administration of gas for 
Mesthetic purposes. is t. be distinguished from equipment 
aid patients in breathing ("inhalation therapy equipment") 
items of anesthetic equipment are anesthesia machines. 
masks, ventilators, flow tneters, and various 
Many ol these items are similar to "inhalation 
equipiment.” exeept thut they must be semi-conductive to 
cidental electrocution or explosions in the operating room. 
in prices being higher than on corresponding therapy 


acquisition, Airco, through its Ohio Medical 
wus the leading seller of inhalation unesthetic 
United States. BOC, through two U.S. Subsidiaries, 


equipinent J he | 
Fraser Sweatman, Inc. and Hurris-Lake, Ine. 28/, also marketed 


Products 


certuin types of inhalation anesthetic equipment. 


braser Sweatman was the U.S. subsidiary of Cyprane. Ltd. 
79 


company which was acquired by BOC in 
subsidiary of Harris Calorific Co 


ited Kingdom 
t 
ull control of Which was acquired by BOC 


Leke, ing. was apany, 


BEST COPY AVAILABLE 


The ALJ found that total sales of inhalation anesthetic equipment 
in the United States in 1972 was $24,305,611. Airco's share of those 
Was approximately 31 percent ($7,616,338). The share collectively 
held by firms acquired by BOC amounted to 8 percent ($2,013,362). 
{he ALJ also found that sales were highly concentrated, the four 
lurgest manufacturers in 1972 having captured 64.5 percent of total 
sules und the cight largest, 88 percent. The ALJ found that the 
manufacture and sale of inhalation unesthetic equipment constituted 

u sepurate product market and the acquisition of Airco stock by 

BOC substantially lessened competition in that line of commerce. 


BOC's threshold challenge to this portion of the Initia! Decision 
is with respect to the definition of the product market and the 
completeness of sales data placed in the record. 


A. Inhalation Anesthetic Equipment and Accessories as a 
Line of Commerce 


Both here and before the ALJ, KOC has objected to the market 
definition as being too broad. A review of the specific items 
enconipassed within the asserted market demonstrates that there is lack 
of interchangeability, and therefore lack of competition between 
or amonp the items. 29/ 


29/ Included in the Initial Wecision's market are the following items: 

(1) “Anesthesia machines" (the essential elements of which are a 

cart, regulators, flow meters, vaporizers, conducting tubes, masks, 

CO2 absorption canisters, and rebreathing reservoir bags); (2) 

anesthesiu vaporizers (containers that convert a liquid anesthetic 

into u vapor); (3) rebreathing reservoir bags; (4) anesthesia 

conducting tubes that carry the gas from the unesthesia machine 

iv the patient, (5) unesthesia airways (curved tubes inserted into 

4 paticnt's mouth), (6) anesthesia face masks; (7) connceting Y-pieces; 
($) udupters und fittings; (9) carbon dioxide absorption canisters; 

(10) flow meters; (11) yokes, handscrews., and valves; (12) unesthesia 
ators (devices which mechanically assist a patient's breathing during 
(13) unesthesia respirometers (measures volume of breathing): 
anesthesia; 


venti] 
anesthesia); 
(14) endotracheal tubes and cuffs; (15) laryngoscopes for 
(16) forceps for anesthesia; (17) disposable breathing circuits, (18) 
The market as defined 


other miscelluneous anesthesia accessories. 
nt whether sold for use in hospitals. by the 
veterinary profession, or the dental profession. 


encompasses equipine 
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ALJ re sponded that (1) the principal item, the anesthesia 
al 14 + ra «t ' ‘ ’ > * , . r . } " 
Wue, “Conststs of nearly every product" in the asserted market; 
reigning items in the asserted market are necessary in 
{ to elfectively receive the anesthetic vapors. 30, 


patient 


cts muy be true, they do not establish that 


production and sale of all inhalation anesthetic equipment are in 

‘igle economic market. Automobiles “consist of" tires, mufflers, 
spark plugs, etc., but this does not mean that the production of 
luinped with the production of all tires, mufflers, 
product market. Automotive parts that are sold 
the sule of sutomobiles (aftermarket sales) 


While 


automobiles may Cc 


Pron 


the Same market as ussembled automobiles. 

h equipment A purchaser may buy a completed 
Inanufacturer but purchasers also buy 
Table [ of the ALJ's 


TiC 
from different manufucturers 
only eight of the 23 firms whose output is 

market manufacture and sell anesthesia 
sales represent only 22 percent 
The ALJ's second 


ion anesthetic equipment sales. 
end use among the products--does not 
same economic market. 
but no one would 


iplementarity in 
the products belong in the 

and gasoline to be operable, 
ir 


ile be need oll 
and gasoline are all in the 


\Vutomol 
contend thi uutomobiles , ail, 


SUPCLY 


saline product 


il Complaint counsel seek to bolster the ALJ's finding 
| that inhalation anesthetic equipment is a "cluster" 


hin the meaning of U.S. v. Philadelphia National Bank, 
350-7 (1963), A.G. Spalding & Bros., Inc., 56 FTC 
fftd, 301 F. 2d 585 (3d Cir. 1962) and U.S. v. 

Supp. 576 (S.D.N.Y. 1958). But 

a95'n.19 


Bethlehem Stecl Ce rp 168 Ff 


is W ted out in Sterling Drug , Inc. 80 FIC 477, 


\.J found that there is a degree of interchangeability , 
ipply side (technological similarity leading to production 


flexibility) aud the demand side among surgical, veterinary. and dental 
Although BOC disputes this finding, we find 
supports the inclusion of veterinary and dental machine 
1 sume market with surgical machines. 


machines 
the record 
thom output capaelty in tl 

are very similar in their makeup and the principles of 


Many of the components are identical. 


produc 
lnachines 

mM ure the same. 

Isudd Co., Dkt. $848, Commission Opinion, August 29, 1975; 
“Toods Co.. Dkt. 8864, Commission Opinion. July 1, 1975. 


foods 
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(1972) in "those cases it was established or undisputed that 
resource flexibility evisted or that the product groupings were 
sould as a full line by most firms." See also U.S. v. Grinnell 
Corp., 384 U.S. 563, 572 (1966). It is not asserted by complaint 
counsel that there is ease of production flexibility such that any 
manufacturer of one item within the product grouping can readily 
manufacture any of the other items from existing facilities. 31/ 
And unlike the "industrial gases", which we found to constitute 

a single line of commerce, there is no evidence that manufacturers 
offer a full or nearly full line of such products. Only 4 of the 

23 companies in the asserted inhalation anesthetic equipment 
market produce as many as half of the items making up the 
asserted market and none of the companies make all of them. 

Even among the four companies having the greatest volume of 1. 
overall sales, two made less than half of the items. Although 
some manufacturers apparently serve as primary suppliers of 
certain equipment to other firms which resell them as part of a 
broader line of inhalation equipment, the record does not show 
the extent this occurs and complaint counsel's market is limited 

to sales at the manufacturing and import level. Also unlike 

the record with respect to the industrial gases industry, there is 
no evidence that the manufacture of "inhalation anesthetic equipment" 
is viewed as a distinct industry. On the basis of this record, we 
cannot agree that the manufacture of all inhalation anesthetic equipment 
constitutes a single economic market. 


The ALJ based his decision on the existence of such an 
overall market and apparently did not deem it necessary to consider 
whether competition was substantially lessened in submarkets of 
the usserted overall market, although this was pleaded in the 
complaint. Sales data on a product-by-product basis were placed 
in the record and we have calculated the following market shares 
of BOC und Airco in the three product lines in which both competed 
to wu significant degree, meusured in terms of dollar sales at the 
manufacturing level in 1972. 


31/ It appeurs thet the products can be grouped into three 

types of production processes; production of rubber goods, 
production of plastic goods, and production of metal goods by machine 
Shop tools and foundry castings. KOC's contention that there is no 
cross-elasticity of production facilities across these categories 

is not challenged by complaint counsel. 
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Sales ($) Market Share 
Anesthesiu Machines 


5,229,834 100% 
2,413,231 46% 
822,888 16% 


Anesthesia Vaporizers 


1,109,951 
273,712 
579,495 


Anesthesia Face Masks 


All 1,170,623 
Airco 1,035,901 
BOC 36,275 32/ 


Although BOC maintains that the market share data with 
regard to inhalation equipment are incomplete, we are satisfied 
that they are a sufficiently reliable basis for measuring 
concentration and market shares with regard to the above product 
lines. For instance, in its own analysis of the anesthesia machine 
market BOC placed Airco as dominating sales "with approximately 
55-60% of the market" (CX 169B). Testimony by knowledgeable 
industry witnesses indicated that at least 90 percent of industry 
sales were accounted for by the 23 firms listed by complaint 
counsel as selling inhalation anesthetic equipment. Recognizing 
that "the development of precise market data could be ‘prohibitively 
expensive and burdensome to obtain' in industries characterized 
by u central core of firms surrounded by a fringe of much smaller 
competitors ," the Commission has accepted the Supreme Court's 
teaching in Brown Shoe that "precision in detail is less important 
than the accuracy of the broad picture." Avnet, 82 FTC 391, 

465, aff'd, 5141 F. 2d 70 (7th Cir. 1975); Papercraft Corp., 78 

FIC 1352, 1405-06 (1971). aff'd, 472 F. 2d 927 (7th Cir. 1973); 
see Brown Shoe Co., v. U.S., 370 U.S. 294, 342 n.69 (1962). 
We find that the above tabulations reflect the approximate size 

of these product markets. 


32/ $36,275 is the figure listed in the Initial Decision. 

However it understates the degree of actual competition between 
BOC and Airco since Ilarris-Lake (BOC) reported sales of face 
masks of $76,942 in 1972 although they were manufactured for 
them by another fisia. 
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Clearly in these three product lines the challenged acquisition 
has substantially lessened competition. In addition to being the 
two largest manufacturers of anesthesia machines, BOC and Airco 
are nuimber one and number two, respectively, in the manufacture 
and sale of anesthesia vaporizers. Although BOC challenges the 
ALJ's tindings that entry barriers in inhalation anesthetic equipment 
ure high, when such substantial market shares are held by 
participants in # horizontal merger, lack of high entry barriers 
is not u defense in any event. Absence of substantial entry 
barriers does not itself ensure that lost competition will be 
restored. Ekco Product Co., 65 FTC 1163, 1208-09 (1964), 
aff'd, 347 F. 2d 745 (7th Cir. 1965); American Brake Shoe Co., 

73 FTC 610, 684-85 (1968), aff'd, 420 F. 2d 928 (6th Cir.). 

See also Brodley, "Oligopoly Power Under the Sherman and Clayton 
Acts” 19 Stan. L. Rev. 285, 349 (1967). Furthermore the record 
uinply supports the ALJ's findings that significant entry barriers 


‘ xist . 
Il. INHALATION THERAPY EQUIPMENT 


The complaint also alleges that competition may be substantially 
foreclosed in the manufacture or sale of "inhalation therapy 
equipment" or submarkets thereof. Inhalation therapy equipment 
is defined by complaint counsel as equipment used to aid patients 
to breathe, rather than to anesthetize them. 


As in the case on inhalation anesthetic equipment, the 
alleged product market consists of a wide variety of equipment 
Which ure minostly nonsubstitutable and are generally made by 
different production methods. 33/ Production of the various 


$3/ Vhe ALJ found the following items as comprising the inhalation 
therapy equipment market: (1) ventilators (sometimes called respirators) 
which lorce sir or oxygen into the patients lungs; (2) humidifiers and 
nebulizers. which humidify the air or oxygen; (3) resuscitators 
(emergency devices); (4) delivery tubing; (5) face masks; (6) flow 
meters, (7) nusophuryngeal catheters and cannulae; (8) oropharyngeal 
airways, (9) drain and condensation bottles; (10) adapters and fittings; 
(11) yokes, handscrews and valves; (12) respirometers; (13) bacteria 
filters; (14) tracheotomy tubes; (15) incubators used to control or 
assist in breathing; (16) oxygen tents; (17) IPPB (intermittent 

positive pressure breathing devices). 
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equipment is fragmented among many different companies. The 

Initiul Decision lists some 30 firms in the field and one witness 

Stated that his company had identified some 59 companies making 

one or more pieces of such equipment. The majority of firms 

have sales under $1 million. None of the companies manufactures 

all items of inhalation therapy equipment. Among the four firms 
having the greatest aggregate sales, only two manufacture as 

muny as half the items. Although Airco manufactures 10 out of 

the 16 types of equipment comprising the market, the BOC firms 
tuunufactured at most only two types. As in the case of inhalation 
anesthetic equipment there is a failure to demonstrate that the leading 
firms manufacture a full or nearly full line of inhalation equipment. 34/ 
Accordingly, we conclude that it has not been established that the ee 
manufacture of inhalation therapy equipment constitutes a single, 
overall market, J5/ 


" 


34/ Therefore the so-called “cluster market" cases cited by complaint 
counsel are unavailing. In Philadelphia National Bank, supra, 

there was no dispute that commercial banks offered the various 
services that make up "commercial banking." In Bethlehem Steel, 
supra, the major producers, including the two merging firms, 
produced the cluster of iron and steel products accepted as an 
alternative market in that case. In Spalding, supra, the leading 
firms, including the two merging firms, sold athletic equipment 

is a ful) line to retail distributors. See also U.S. v. Grinnell Corp., 
384 U.S. at 572 n.6, where the Court in holding that a "cluster 

of services” market had been demonstrated cited the fact that 

24 out of the 38 firms offered a full line of the four types of 

central service station protection services, and nearly all the 
remuining firms offered three out of four of the services. 


35/ Even if sucl. a market definition were accepted, we would 
1 


probably have difficulty upholding a violation in that line of 
commerce. Airco had approximately 10 percent of total sales. 
fhe BOC firms, however, accounted for about one-half of one 


percent Ol sales. 


A. 
J09 


Turning to the individual product lines comprising inhalation 
therapy equipment, there is no evidence of any significant competition 

Se between Airco and BOC. BOC's sales in this field were virtually 
limited to respirometers und Airco did not manufacture this item. 
As tu the possibility that potential competition may have been 
eliminated or lessened, complaint counsel stated during the hearing 
that they were basing their case in inhalation therapy equipment 
solely on the foreclosure of "actual" competition between the 
tirms, not on any charge that BOC's importance to the market 
was due to future entry on a much grander scale. Respondent's 
counsel clearly relied on complaint counsel's statement and refrained 
from eliciting testimony relating to any issue of potential entry. 


Accordingly , the allegation that both actual and potential 
competition in inhalation therapy equipment or submarkets thereof 
have been substantially diminished as a result of the BOC acquisition 
of Airco stock must be dismissed. 


IV. AIRCO 


Although Airco did not enter into an agreement to sell its 
assets to ROC (compare Dean Foods Co., 70 FTC 1146, 1292 (1966)), 
by certain actions and agreements detailed above, supra p. 4, Airco's 
board of directors facilitated BOC's acquisition of Airco stock. Thus 
Airco's board, in exchange for Airco's representation on BOC's board 
of directors, consented to BOC's tender offer for Airco shares and 
al advised Airco's shareholders of their consent and that a closer 
associytion of Airco and BOC would be beneficial to Airco. These 
actions technically constituted violations of the Federal Trade 
Commission Act since they were intended to, and did, facilitate 
an ucquisition of stock that violated Section 7 of the Clayton Act. 
Were it not for the fact that Airco should be subject to certain 
provisions of the order to restore Airco's independence from BOC 
control, it would probably not be necessary tt relain Airco as a 
respondent in this proceeding. Nevertheless the joinder appears 
desirable for purposes of assuring that certain pre-acquisition 
agreements between Airco and BOC are rescinded, 36/ and we 
shall not disturb the ALJ's findings thay Airco violated the 
Federal Trade Commission Act with respect to the acquisition . 


i 


36/ Had Airco not been joined as a respondent in this proceeding, 

a finding of violation of Section 7 and an order of divestiture against 
BOC might nevertheless supercede and render unenforceable these 
agreements between Airco and BOC. However, we need not reach 
this question. 
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Vi RELIEF 


The Ald ordered BOC to divest its stock in Airco within 

one yeur. In addition he reyuired BOC to assign its stock to a 
voting trustee who would vote the Airco stock pending divestiture 
This latter provision, which was not sought by complaint counsel, 
is not necessary in our estimation unless future events dictate the 
need for such trusteeship to accomplish divestiture. Cf. U.S. v. 
Kennecott Copper Corp., 249 F. Supp. 154, 165 (S.D.N.Y. 1965). 
Accordingly, it will be deleted. We do not agree with BOC that 
the one year period for divestiture is too short. 


The ALd's order ulso prohibits BOC from acquiring, directly 
or indirectly. during the next 10 years, the business of any firm 
engaged in the business of industrial gases without approval of the 
Federal Trade Commission. Since requirement of advance Commission 
approval of ucquisitions in this field might make it difficult for 
BOC to compete tor the acquisition of a toehold firm as a basis for 
future entry should an occasion arise where the owner is attempting 
to sel) his company quickly, we shall permit the acquisition of a 
firm selling less than $25 million a year in industrial gases without 
the requirement of obtaining Commission approval. 37/ We will, 
however, require BOC to obtain Commission approval before acquiring 
any company engaged in the manufacture or sale of anesthesia 
machines, anesthesia vaporizers, or anesthesia face masks since 
BOC is already engaged in those lines of commerce in the United 
States. 


The ALJ's order also appropriately requires BOC and Airco 
to cease any representation on each other's respective boards of 
directors. In addition the order requires Airco to cease and desist 
from taking any steps to implement any provision of the agreements 
between Airco and BOC of July 25, 1973, and of December 10, 1973. 
We think the latter provision is unnecessarily broad in one respect. 
Airco's "right of first refusal" allows Airco to purchase or designate 
a purchaser for such shares in whole for cash in an amount 
equivelent in value to the consideration for which BOC proposes 


37/ Based on 1972 Census data, shipments totaling $25 million would 
represent approximately 4 percent of :he netional market. 
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to sell such shares to a transferee (CX 108 B). If the Airco 
corporation itself should purchase back the acquired stock, 
the ownership of Airco would be in approximately the same status 
as prior to the BOC takeover. On the other hand, if Airco should 
seek to designate a purchaser, there should be no objection provided 
sale to the designee does not raise antitrust problems. No reasons 
have been presented by complaint counsel as te why Airco should 
not have an opportunity to exercise this right subject to Commission 
approval of the designee. 


As to a second point raised by Airco--the desirability of 
retaining the provision contained in the July 25 agreement that 
restricts BOC from disseminating certain confidential Airco 
business information--complaint counsel has offered no objection 
to this suggested change and we cannot perceive any. Accordingly 
the order will be modified in this respect also. 


An appropriate order accompanies this opinion. 


